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        2                      P R O C E E D I N G S

        3                 COUNCILMAN COHEN:  The Committee on Law

        4      and Government of the City Council of the City of

        5      Philadelphia is now in session to hold hearings

        6      that relate to the amendments that are being

        7      presented to the voters on November the 3rd.  The

        8      specific amendment that the resolution dealt with

        9      was the amendment which would give the district

       10      attorney the right to demand a jury trial.

       11                 In the preparation for this hearing,

       12      many persons have suggested a relationship between

       13      that amendment and the second amendment dealing

       14      with the question of bail and the additional

       15      restrictions with respect to bail.

       16                 Under those circumstances, I'm going to

       17      permit, if a speaker wishes to deal with both

       18      amendments, the Chair will rule that such

       19      discussion is, in fact, relevant, since both

       20      amendments seem to relate to the questions of

       21      defendants' rights.

       22                 And I just wanted to make that

       23      announcement at the beginning.  If you want to

       24      speak about both, do.  If you want to speak about

       25      either one, do.  If you want to speak in any
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        2      fashion, we'd like to hear your views, whatever

        3      they are.

        4                 Because there are going to be a goodly

        5      number of witnesses today, we're going to ask that

        6      each speaker attempt to limit themselves to five

        7      minutes.  If you get past six, the Chair will be

        8      cruel and will deny you the opportunity to

        9      continue beyond that.  We want to do that because

       10      everybody is pressed for time, and we want concise

       11      statements made by everyone.

       12                 Now, I have found in the research that

       13      I have done in reading court cases that it's quite

       14      clear that people who have expressed concern about

       15      these amendments go far beyond the rank of

       16      community activists or civil libertarians because

       17      I found in the Supreme Court of Pennsylvania

       18      decisions serious concerns expressed about the

       19      amendments.

       20                 The main purpose of the hearing today

       21      is to get information on both sides of the issues

       22      before the people so that they can make an

       23      intelligent and informed decision when they go

       24      into the voting booths.

       25                 Whether or not the City Council
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        2      committee will make a recommendation as to a

        3      proposal to present to City Council prior to the

        4      November 3rd election, I can only thing speculate;

        5      I do not know what will be done but at least the

        6      hearing today will serve the purpose of alerting

        7      voters that there are important questions that are

        8      coming up and that they ought to be thinking about

        9      how they wish to vote on them.

       10                 I would just like to read a brief

       11      statement that appears in Commonwealth versus

       12      Wharton and Commonwealth versus Coleman, a Supreme

       13      Court decision that was argued on September 26,

       14      1980 and decided by the court on September 24,

       15      1981.  And it shows the concerns of the various

       16      issues, many of which, I assume, are going to be

       17      discussed here today.

       18                 The court at various times -- I'm

       19      quoting from a majority opinion.  Now, this is an

       20      opinion that I think the Supreme Court itself was

       21      divided 3 to 3; and, therefore, a lower court's

       22      rulings stood.  Even though the Supreme Court, I

       23      think, had reversed the lower court, the Supreme

       24      Court, in deciding it, split by a 3 to 3 vote.

       25                 In the majority opinion, statements
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        2      like this appear:

        3                 "Where the prosecution permitted by

        4      statute to insist that trials proceed before a

        5      jury, despite court approval of the defendant's

        6      waiver of his constitutional right to jury trial,

        7      not only would the prosecution be able to overrule

        8      the court, but also the orderly administration of

        9      justice would be unnecessarily and unwisely

       10      burdened."

       11                 Later on, the court goes on, "Increased

       12      demands would be made upon scarce judicial and

       13      administrative resources, and many more citizens

       14      would be called for jury duty."

       15                 In Philadelphia alone, there are

       16      approximately 3,000 criminal trials each year; I

       17      assume there are many more as of now.

       18                 "As a consequence of the defendant's

       19      waiver of his constitutional right to a jury trial

       20      and the court's approval, 89 percent of these

       21      trials (speaking of Philadelphia) are conducted

       22      without a jury.

       23                 "If in even a portion of these

       24      non-jury trials, the prosecution were to demand

       25      trial by jury, an enormous increase in
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        2      expenditures would result.  Moreover, because jury

        3      trials take longer to conduct than non-jury

        4      trials, a marked increase in the number of jury

        5      trial would inevitably increase the already

        6      extensive case backlog in the courts.  Such an

        7      increase would jeopardize the trial court's

        8      ability schedule trials in a manner that

        9      safeguards both the defendant's constitutional

       10      right to a speedy trial and society's interest in

       11      prompt adjudication of all cases reaching the

       12      court."

       13                 Later on, the court says, still the

       14      majority opinion, "In agreeing or objecting

       15      to. . . " -- well, I can't say a majority opinion

       16      because it was a 3-3 decision and a decision which

       17      really reinstated the lower court's decision.

       18                 The court goes on to say, "In agreeing

       19      or objecting to an accused's motion to waive trial

       20      by jury, the prosecutor, as the representative of

       21      society, has an obligation to act in the interest

       22      of a fair trial and not merely for tactical

       23      advantage.  However, because the prosecutor also

       24      occupies an adversarial role with adversarial

       25      responsibilities, and because our jurisprudence
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        2      does not permit one party to judge his own cause,

        3      it is essential that the trial court make the

        4      ultimate determination, whether the motion (that's

        5      a motion to waive jury trial) should be granted."

        6                 Further on, the court adds, "No

        7      justifiable reason has been or can be advanced for

        8      permitting the prosecutor to have an unrestricted,

        9      unreviewable veto over a trial court's ruling.  To

       10      permit such a veto serves only to invite and to

       11      sanction prosecutorial overreaching and abuse of

       12      the judicial process."

       13                 And then, finally, "A prosecutorial

       14      veto power immune from judicial review and serving

       15      no legitimate interest derogates both the fairness

       16      and the appearance of fairness, which are

       17      essential to the administration of criminal

       18      justice.  As the Supreme Court of the United

       19      States has stated, our system of law has always

       20      endeavored to prevent even the probability of

       21      unfairness."

       22                 Further on, "To deny an accused a

       23      choice of procedure is to impair the worth of

       24      great constitutional safeguards by treating them

       25      as empty verbalisms."
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        2                 And a final statement from the court's

        3      opinion:  "It is particularly offensive to the

        4      fair and proper administration of criminal justice

        5      that the prosecution should compel a jury trial

        6      which was conceived and preserved by the federal

        7      and state constitutions as a protection for the

        8      accused against arbitrary and oppressive law

        9      enforcement."

       10                 "When the accused believes and the

       11      trial court finds that the equally available and

       12      more expeditious alternative of trial by judge

       13      will secure a just result, to permit the

       14      prosecution to veto the court's decision and send

       15      the accused to a jury forum is indeed to imprison

       16      the accused in his constitutional right to a jury

       17      trial.  Such compulsion turns the protective

       18      shield of a jury trial into a sword of the very

       19      oppression which it was intended to prevent."

       20                 Now, people have differences of

       21      opinions, but the quotes I've read indicate the

       22      breadth of concern expressed by people deeply

       23      involved in the effectiveness of the judicial

       24      system and the ability to maintain a fair system.

       25                 We will be entertaining today the views
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        2      that we can.  I notice that Judge Spaeth is in the

        3      courtroom, and would be very pleased if he would

        4      come before us and open the discussion today.

        5                 (Judge Edmund Spaeth comes forward.)

        6                 COUNCILMAN COHEN:  Incidently, I want

        7      to note the existence of a quorum.  To my right is

        8      Council Frank Rizzo.  Next to him and to my

        9      immediate right is Councilwoman Jannie Blackwell.

       10      I'm David Cohen.  To my left -- not really, though

       11      -- is Councilman Angel Ortiz.  And somewhere in

       12      the room is Councilman Mariano.  So we have a

       13      quorum.

       14                 Please proceed, Judge Spaeth.  We're

       15      delighted to see you here today.

       16                 JUDGE SPAETH:  Thank you, Councilman.

       17      And I appreciate the invitation of the committee

       18      to offer some brief comment on this very important

       19      matter.

       20                 I was for some years a Philadelphia

       21      trial judge and then was on the superior court,

       22      became president judge there, and my term ended in

       23      1986.  And since then, I've been practicing law of

       24      counsel with the Philadelphia firm of Pepper

       25      Hamilton.
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        2                 I should like to make just two points

        3      because I'm sure, from the breadth of the

        4      witnesses that the committee will hear, that a

        5      great deal of ground will be covered to which I

        6      have no special contribution to make.

        7                 The two points that I do feel very

        8      strongly about are, first, that I think this

        9      amendment offers false hope or promise.  The

       10      inevitable impression that I think many citizens

       11      will get when they read the amendment is that a

       12      vote for it will somehow diminish the incidence of

       13      crime.  It will be seen, I think, as a

       14      get-tough-on-crime proposal.  As I say, I think

       15      that offers false hope.

       16                 I don't myself see any evidence that

       17      passing the amendment will do anything at all to

       18      reduce the incidence of crime.  Or to state it

       19      differently, I don't see any problem that needs

       20      correction by the amendment.  The suggestion that

       21      judges are somehow soft on crime and that if the

       22      prosecutor could command a jury trial, the jury

       23      will be tougher on crime is not borne out by any

       24      figures that I have seen.

       25                 A great many common pleas judges are
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        2      themselves former prosecutors, and I think there

        3      is no evidence that the rate of conviction on

        4      bench trials -- that is a trial where only a judge

        5      presides -- and jury trials differs.

        6                 So that would be my first suggestion,

        7      if I may make it to the committee, that there's no

        8      problem that needs correction, and that the

        9      amendment offers false assurance that its approval

       10      will diminish crime.

       11                 The second comment I should like to

       12      make I feel particularly keenly about because, as

       13      I've said, I was for some years, a judge.  I think

       14      that the amendment is really not even thinly

       15      veiled but a quite open judge-bashing amendment.

       16      It is at least implicitly said, and very often by

       17      proponents of the amendment explicitly said, that

       18      judges are too lenient in judging accusations of

       19      criminal conduct, that it is therefore necessary

       20      to protect against that lenience by demanding a

       21      jury trial.  That assumes, as I've said, that

       22      juries will be more severe but past that point.

       23                 I think that the proponents of the

       24      amendment don't give sufficient weight to the

       25      nature of our constitutional government, which
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        2      often has been compared to a government resting on

        3      three stools:  the legislative branch, which, of

        4      course you represent; the executive, which the

        5      district attorney represents; and the judiciary.

        6                 Now, those branches are so structured

        7      that they check each other, but they musn't bring

        8      their ability to check to the point of interfering

        9      with the proper discharge of another branch's

       10      responsibilities.  And the essence of our

       11      constitutional government is an assumption that

       12      each branch will respect the other and will

       13      cooperate with the others.

       14                 Now, I don't think that this amendment

       15      passes that test at all.  Quite to the contrary.

       16      I think that it irresponsibly suggests that judges

       17      are not fulfilling their obligations and therefore

       18      substantially increases what is already a major

       19      problem not just in Pennsylvania but in the

       20      country:  specifically, disrespect for the courts

       21      and for the law.

       22                 I can't help but feel that district

       23      attorneys often act as though and sometimes speak

       24      as though any result that is not in their favor is

       25      somehow unjust.  If they don't win on all the
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        2      charges they have made, too often they are quick

        3      to criticize the court as lenient or soft or even

        4      harsher words than that.  I don't think there's

        5      any basis for that, in fact, and I regret that

        6      it's happened.

        7                 I hope myself that the Council will,

        8      upon your recommendation, adopt a resolution

        9      opposing the amendment and that the people at the

       10      polls will reject it.

       11                 I very much appreciate the opportunity

       12      to appear before you, and I wish you well in the

       13      discharge of your important duties.  Thank you.

       14                 COUNCILMAN COHEN:  Judge, could you

       15      stay?  I understand Councilman Rizzo would like to

       16      raise a question with you.

       17                 JUDGE SPAETH:  Of course.

       18                 COUNCILMAN COHEN:  Councilman Rizzo.

       19                 COUNCILMAN RIZZO:  Thank you, Judge.

       20      Judge, I've talked to a lot of DAs, not just here

       21      in Philadelphia but in some of the counties

       22      surrounding Philadelphia, and I've never heard one

       23      of the district attorneys even suggest that this

       24      was an amendment that would lessen crime.  What I

       25      understand, it is an amendment that levels the
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        2      playing field.  I can't imagine anyone thinking

        3      that having a jury of their peers to be

        4      inappropriate.

        5                 So I don't understand what you mean by

        6      this amendment lessening crime.  I don't interpret

        7      it that way.

        8                 JUDGE SPAETH:  Well, of course, sir, I

        9      can't -- I don't quarrel with your personal

       10      interpretation.  My only suggestion is that I

       11      believe, and I submit it as a matter of common

       12      sense, that a great many voters will think of this

       13      as one more tough-on-crime measure, and it's not.

       14      I don't say that the district attorney says that

       15      in so many words.  What concerns me is the

       16      reaction of the electorate.

       17                 Now, with respect to the even playing

       18      field, I know that that is the standard phrase,

       19      which I'm sure you will hear used here today, that

       20      all they want to do is even the playing field.

       21                 Well, in the first place, the playing

       22      field is already uneven, but it's uneven in favor

       23      of the district attorney who has enormous powers,

       24      starting with the discretion of whether to bring a

       25      charge at all, and then having the further
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        2      discretion to decide how severe the charge would

        3      be.

        4                 Also, the idea of an uneven playing

        5      field brings me to my second point.  There is

        6      nothing uneven or unfair about trying a case

        7      before a judge alone.  That doesn't make the

        8      playing field uneven.

        9                 COUNCILMAN RIZZO:  Thank you, Judge.

       10                 COUNCILMAN COHEN:  I thank you very

       11      much.

       12                 And just to note an interesting matter,

       13      I understand that the Pittsburgh papers this

       14      morning are containing an item saying that

       15      Allegheny County district attorney Steven Zapalla,

       16      Jr. says he opposes a proposed Pennsylvania

       17      constitutional amendment that would give

       18      prosecutors the right to demand a jury trial in

       19      criminal cases just as defendants can.

       20                 "I am not in favor of it," Zapalla

       21      said in an interview.  "I am of the view that the

       22      purpose of the constitution is to protect the

       23      rights of the  individuals.  I don't see any need

       24      to protect the government from the people.

       25                 "I have not encountered any problem in
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        2      Allegheny County.  We have a dedicated criminal

        3      bench, judges who decide criminal cases, and they

        4      haven't had any problems proceeding with any

        5      prosecution."

        6                 So that even, apparently, among at

        7      least this district attorney -- I don't know how

        8      others feel -- there is a wide opinion.

        9                 But thank you very much, Judge Spaeth.

       10                 JUDGE SPAETH:  Thank you.

       11                 COUNCILMAN COHEN:  I am very pleased to

       12      have had you here.

       13                 George Newman, a member of the private

       14      bar and a past chairman, I think, of the criminal

       15      justice section of the Philadelphia Bar

       16      Association.

       17                 (George Newman comes forward.)

       18                 COUNCILMAN COHEN:  Mr. Newman, I'm very

       19      pleased that you're here.

       20                 MR. NEWMAN:  Thank you very much

       21      Councilman Cohen, Members of the Council.  I have

       22      a prepared statement which I would like to submit

       23      to the Council, if I may.  I've already sent some

       24      copies.

       25                 COUNCILMAN COHEN:  Yes.  The
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        2      sergeant-at-arms will take them and deliver them

        3      to the members of the committee.

        4                 MR. NEWMAN:  Thank you very much.  I've

        5      prepared enough copies for everybody.

        6                 COUNCILMAN COHEN:  Thank you.

        7                 MR. NEWMAN:  Thank you for affording me

        8      this opportunity to present my views, the views of

        9      a member of the Private Defense Bar to City

       10      Council.

       11                 I would like to echo the views of Judge

       12      Spaeth in saying that this amendment will not stop

       13      crime, lower crime, or change anything.  And I'm

       14      very aware of Councilman Rizzo's question.  And I

       15      look at a newspaper article that was published

       16      yesterday in The Philadelphia Inquirer.  And

       17      perhaps "lessening crime" is not the exact term

       18      that ought to be used.

       19                 But the Pennsylvania District Attorneys

       20      Association and Governor Ridge are on record as

       21      saying that this amendment is a way to protect the

       22      public by making it more difficult for defendants

       23      to shop for judges.  And I think that's another

       24      way of saying essentially the same thing.  And

       25      that statement is simply untrue, and I would be
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        2      glad to say why.

        3                 Without repeating what Judge Spaeth

        4      said, there are five reasons why not only will

        5      this amendment not make things better for the

        6      people of Pennsylvania, but it will make it worse.

        7                 One of them is cost.  The district

        8      attorney, by having the power to demand jury

        9      trials in perhaps as many as thousands of cases in

       10      Philadelphia if it wishes, has the potential to

       11      absolutely explode the budget.

       12                 In my prepared statement which I

       13      submitted -- I sent a copy to staff for Council

       14      about a week ago -- I opined that if the district

       15      attorney were to ask for juries in even 10 percent

       16      of the cases, the budget would absolutely

       17      explode.

       18                 And I found it very interesting to note

       19      that Judge Bonavitacola, the president judge of

       20      the court, in the article that was published

       21      yesterday -- and I had no knowledge of his

       22      comments -- said exactly same thing.  If 10

       23      percent of the cases that are now tried as waiver

       24      trials become jury trials, it's going to

       25      absolutely explode the budget.



                                                                21

        1            COMM. ON LAW & GOV'T - RES. NO. 980660

        2                 And what that's going to mean is that

        3      City Council, while it still has the

        4      responsibility to fund the courts, or the people

        5      of Pennsylvania, will see tax increases because of

        6      these increased jury trials -- because of the cost

        7      of the trial, because of the increased numbers of

        8      district attorneys, the increased numbers of paid

        9      defense counsel, it will be necessary, the

       10      increased numbers of prisons that we may have to

       11      set up, probation officers, social workers, prison

       12      guards.  It goes on and on and on.

       13                 And if we don't raise taxes, we'll have

       14      to cut services.  I don't think anybody in this

       15      Council wants to do that.

       16                 The cost factor, which perhaps others

       17      who are here to speak today will addressed, has

       18      the potential to be enormous.  And, mind you, if

       19      the Commonwealth has this power to demand juries,

       20      there will be no check on that power.  There will

       21      be nothing to stop them from demanding juries

       22      whenever and as often as they wish.

       23                 Racial bias is another area.  And other

       24      people have alluded to the possibility that.  For

       25      example, a person from Philadelphia who might go
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        2      to another county might not feel comfortable

        3      having a trial by a jury in that county.  Maybe

        4      the person is black or Hispanic, and they don't

        5      want to go in front of a nearly all-white or white

        6      jury in another county.  That's a reasonable

        7      concern.

        8                 But there's other concerns.  If the

        9      Commonwealth has this right to demand a jury at

       10      will, the Commonwealth can, and I'm sure they will

       11      -- I'm sure speakers from the Commonwealth will

       12      assure you that they will never do this, but the

       13      district attorney can say, Well, this black judge

       14      or this Hispanic judge or this oriental judge, we

       15      don't like the way they rule; we're going to

       16      demand a jury every time.  There's a potential for

       17      racial bias in the demanding of a jury, depending

       18      on who the defendant is, depending on who the

       19      judge is.

       20                 There are a lot of clients of mine who

       21      are not going to be able to afford a jury trial.

       22      A jury trial is not necessary, and they simply

       23      can't afford it.  The result, and perhaps more for

       24      a lot of other lawyers, it will be that those

       25      people will have to frankly say, Maybe I just have
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        2      to plead guilty.  Even though I'm innocent, I have

        3      to plead guilty because I can't afford a jury

        4      trial, I can't pay you for it.

        5                 COUNCILMAN ORTIZ:  Mr. Chairman, if I

        6      may.

        7                 COUNCILMAN COHEN:  Councilman Ortiz.

        8                 COUNCILMAN ORTIZ:  What about the

        9      aspect of the delay in the aspect of the calendar

       10      being bogged down in terms of courtrooms being

       11      held up, and so on, all the way down the line, and

       12      what this would do.  'Cause justice delayed is

       13      justice denied.  And what does this do to the

       14      defendant and to the justice system as a whole?

       15                 MR. NEWMAN:  Interesting you should

       16      ask, Councilman Ortiz because we had a rule of

       17      procedure in Pennsylvania that required the

       18      Commonwealth to try criminal cases in 180 days.

       19      And then some years ago, that was expanded to 365

       20      days because the Commonwealth said, We can't try

       21      these cases in six months.  Six months isn't

       22      enough to time for us to try them.  We need a

       23      whole year to try these cases.

       24                 If we have hundreds of more jury trials

       25      or thousands of more jury trials, we may find
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        2      people sitting in jail because of -- partly

        3      because of the bail amendment that the prosecution

        4      is also pushing, asking that not only people

        5      charged with murder but anybody who could be

        6      charged with three strikes or anybody who could be

        7      a so-called Megan's Law violator.

        8                 Thousands, potentially thousands of

        9      defendants jailed without bail, all these people

       10      may have to wait much longer for their trials.  I

       11      mean, the two are linked together, and they create

       12      an astronomical problem.  And we find that the

       13      Supreme Court of Pennsylvania has to change the

       14      rules and say, Well, now you can have two years to

       15      try the case, or three years.

       16                 We don't know but, I mean, you're quite

       17      right, it's going to be a problem.

       18                 COUNCILMAN ORTIZ:  Well, we have a

       19      problem right now with prison overcrowding, and

       20      this just only will exacerbate that.

       21                 MR. NEWMAN:  Very much so, very much

       22      so.  I totally agree with you.

       23                 COUNCILMAN ORTIZ:  Both of the

       24      amendments.  I mean, the bail and the one on jury

       25      trials.



                                                                25

        1            COMM. ON LAW & GOV'T - RES. NO. 980660

        2                 MR. NEWMAN:  I totally agree.

        3                 The fourth area -- and I'm trying to

        4      move along because my submitted statement does

        5      cover a lot of this area -- frankly is the one

        6      that Judge Spaeth alluded to as the second point,

        7      which is an issue of power.

        8                 This constitutional amendment,

        9      particularly the right of the Commonwealth to

       10      demand a jury trial is all about power.  And I

       11      agree with him; it is, frankly, an amendment which

       12      is designed to intimidate the judiciary.  It's an

       13      amendment which is designed to assert naked power

       14      against the judiciary and say, If you don't play

       15      ball with us, if you make decisions we don't like,

       16      we will create bad statistics for you.  As you may

       17      know, judges are rated within the judiciary on how

       18      many cases they dispose of.

       19                 COUNCILMAN ORTIZ:  We saw Messiah

       20      Jackson.

       21                 MR. NEWMAN:  Pardon?

       22                 COUNCILMAN ORTIZ:  We saw Messiah

       23      Jackson.

       24                 MR. NEWMAN:  And, frankly, it is linked

       25      to Messiah Jackson.  That was about -- I -- I
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        2      differ with my colleagues in the district

        3      attorney's office.  I don't think that was about

        4      questions of justice and equity; I think it was

        5      about power.  It was about saying to the

        6      judiciary, If you don't rule our way, this is

        7      what's going to happen to you. And I've had judges

        8      say to me they feel intimidated by what happened

        9      to her.  Whether you agree she should have been on

       10      the federal bench or not, that was the result.

       11                 This particular amendment is going to

       12      have an enormous intimidating factor, and it will

       13      not level the playing field because the

       14      Commonwealth does already have a huge amount of

       15      power.  It has not only that power to charge and

       16      to choose which charges; it has the power to

       17      decide whether mandatory sentences apply or not,

       18      whether sentencing guidelines apply or not.  The

       19      Commonwealth can waive all of those things.  It

       20      has the resources, in Philadelphia, of a

       21      6,000-member police department, with hundreds of

       22      detectives to back it up; whereas the defendant

       23      may have a lawyer, maybe an investigator, probably

       24      not.

       25                 It's a question of power.  And as we
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        2      all now, absolute power corrupts absolutely.  If

        3      we hand this power over to the Commonwealth, many

        4      of us may come to regret it later on.

        5                 And the last point I'd like to make

        6      regarding that is -- and before I move on to that,

        7      let me just say one other thing.  In response to

        8      the comments of the district attorney of -- the

        9      Pennsylvania District Attorneys Association and

       10      Governor Tom Ridge that they want to make it more

       11      difficult for defendants to shop, I just want to

       12      address that.

       13                 Good morning Councilman Nutter.

       14                 COUNCILMAN NUTTER:  Good morning.

       15                 MR. NEWMAN:  Judge-shopping is a red

       16      herring.  Most of the cases in Philadelphia now,

       17      all the homicide cases, all of the major cases are

       18      assigned to a particular judge.

       19                 The only cases that are not assigned to

       20      a particular judge are assigned to one of the

       21      felony waiver courtrooms, and those are what we

       22      call "the minor felonies."  They could be a

       23      third-degree felony shoplifting, a burglary where

       24      no one was threatened, certain kinds of drug

       25      cases, auto theft cases.  They're not the major
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        2      cases.

        3                 And, mind you, the district attorney

        4      has absolute power in deciding what's a major case

        5      and what's not a major case; yet another power

        6      that the DA has.

        7                 But even there, the only power a

        8      defendant has in one of those waiver courtrooms is

        9      to demand a jury.  And currently, the way the

       10      system is set up, if a defendant demands a jury

       11      out of one of those waiver room, they get Judge

       12      Mayer.  That's it, no other judge.

       13                 Judge Mayer, who you may have read the

       14      article in The Philadelphia Weekly is vying with

       15      Judge Roy Bean to be the toughest judge in the

       16      world.  And his sentences are the toughest and his

       17      rulings are the toughest.

       18                 So that's what you get when you demand

       19      a jury.  So there is no judge-shopping.  If you

       20      hear that there's going to be judge-shopping,

       21      that's simply not true.

       22                 My last point and the last reason why

       23      you should condemn this proposed constitutional

       24      amendment is that it trivializes Pennsylvania's

       25      constitution.  We've had a constitution for
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        2      hundreds of years.  It was a constitution that was

        3      devised by our founding fathers to set up those

        4      checks and balances which Judge Spaeth referred

        5      to.  And those are important checks and balances.

        6                 If we start shifting the power away

        7      from the judiciary to protect the rights of every

        8      citizen, then we begin to destroy those checks and

        9      balances.  If every time the district attorney is

       10      unhappy with a particular ruling of a particular

       11      judge or jury -- look at the Simpson case, look at

       12      the Center City Jogger case; they didn't love all

       13      jury verdicts either.

       14                 But if they decide that each time a

       15      ruling goes that they don't like and they want to

       16      change the constitution, then we're all in

       17      trouble.

       18                 Thank you for permitting me to speak to

       19      this committee, and I'll answer any questions that

       20      you may have for me.

       21                 COUNCILMAN COHEN:  Thank you very much.

       22                 (No questions at this time.)

       23                 COUNCILMAN COHEN:  If not, thank you

       24      very much for your appearance here today.

       25                 MR. NEWMAN:  My pleasure.
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        2                 COUNCILMAN COHEN:  The next witness

        3      will be -- is Mr. Gonzales here?  Will Gonzales?

        4                 (William Gonzales and Felipe Restrepo

        5      come forward.)

        6                 COUNCILMAN COHEN:  Mr. Gonzales,

        7      welcome here.

        8                 MR. GONZALES:  Good morning.

        9                 COUNCILMAN COHEN:  Would you introduce

       10      who is sitting with you.

       11                 MR. GONZALES:  Yes.  To my right is

       12      Felipe Restrepo.   He is the former president of

       13      the Hispanic Bar Association, and I am a board

       14      member of the Hispanic Bar Association.

       15                 COUNCILMAN COHEN:  Okay.  We welcome

       16      both of you, and please proceed.

       17                 MR. GONZALES:  Thank you.

       18                 Let me first begin by saying that the

       19      current president, Ed Otero, was unable to be here

       20      today to address this committee but, you know, he

       21      is also very concerned about this proposed

       22      amendment to the Pennsylvania constitution.

       23                 COUNCILMAN COHEN:  I want to ask you,

       24      Mr. Gonzales, to please speak directly into the

       25      microphone.  The acoustics in the room are not
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        2      good, but that will help a lot in enabling

        3      everybody to hear you.

        4                 MR. GONZALES:  Thank you.

        5                 Thank you for giving us a chance to

        6      discuss our concerns regarding the proposed

        7      amendment to the Pennsylvania constitution

        8      granting the Commonwealth the right to demand a

        9      jury trial in a criminal case when a defendant

       10      wishes to be tried by a judge.  The Hispanic Bar

       11      Association opposes the amendment because the

       12      measure will seriously undermine a defendant's

       13      right to fair trial in this state.

       14                 We are painfully aware that in many

       15      parts of Pennsylvania, there is considerable

       16      prejudice against Hispanics.  In many instances,

       17      an Hispanic defendant may believe that his or her

       18      case will be considered more fairly by a judge

       19      than by a jury.  Such defendants should not be

       20      forced to go to a jury trial when there is fear

       21      that the judgment of jurors will be clouded by

       22      considerations of race gender, ethnicity, and

       23      language.

       24                 We are also concerned about the measure

       25      because racial discrimination continues to be a
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        2      significant factor in jury selection.  This occurs

        3      at two levels.  First, many jurisdictions in the

        4      Commonwealth fail to maximize the participation of

        5      people of color in the jury pool.  And, second,

        6      prosecutors continue to use our ethnicity as a

        7      reason to exclude members of our community from

        8      serving as jurors in criminal trials.

        9                 Prosecutors will also use language to

       10      exclude us, our inability to speak English as a

       11      means to remove us from jury -- from serving on a

       12      jury, or even our ability to be bilingual.  And

       13      Felipe Restrepo will expound on that when I'm done

       14      with my remarks.

       15                 In many jurisdictions in the

       16      Commonwealth, the jury pool does not represent a

       17      fair cross-section of the community.  Many of

       18      these jurisdictions over-rely on voter

       19      registration and driver's license lists to call

       20      citizens for jury duty.  This short-sightedness

       21      severely limits the ability of those jurisdictions

       22      to call Latinos for jury service.  The proposed

       23      amendment denies the defendants the opportunity to

       24      go straight to a trier of fact who can be less

       25      manipulated by potential political considerations
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        2      in the administration of justice in a given

        3      jurisdiction.

        4                 The few Latinos that do make it to the

        5      jury pool, despite this first hurdle, however, are

        6      not necessarily assured of serving on a jury.

        7      Discrimination becomes a barrier again when some

        8      prosecutors are prejudiced when they are

        9      impaneling a jury.

       10                 A summary of recent decisions compiled

       11      by the ACLU of Pennsylvania, and which Larry

       12      Frankel, the ACLU's executive director, will

       13      present later, reveals that some prosecutors in

       14      Pennsylvania have acted in a discriminatory manner

       15      in the jury selection process.

       16                 The release last year of a Philadelphia

       17      district attorney's office training video

       18      featuring then-assistant attorney Jack McMahon

       19      demonstrates how prosecutors who do not have the

       20      proclivity to use race, gender and ethnicity as a

       21      factor in impaneling juries are encouraged by

       22      their supervisors and mentors to do so.  The

       23      training tape scoffs at the principle of fairness

       24      and impartiality of juries and exhorts a

       25      win-at-all-costs attitude.
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        2                 The prosecutors role of justice seeker

        3      and protector of the interests of the citizens of

        4      Commonwealth, which includes the accused, who is

        5      innocent until proven guilty, is cast aside in the

        6      interest of collecting convictions.  Denying the

        7      defendant the opportunity to be tried solely by a

        8      judge takes away one important protection against

        9      potential prosecutorial improprieties.

       10                 The proposed amendment, together with

       11      the drive for convictions instead of the pursuit

       12      of justice will increase the use of prosecutors of

       13      coercing the defendants to plead guilty to lesser

       14      charges simply because he or she cannot afford to

       15      pay a lawyer for a jury trial.

       16                 Not all defendants have a public

       17      defender.  Many of our members represent

       18      middle-income people who are charged with

       19      committing crimes, and they should not be forced

       20      to plead guilty merely because they can't pay for

       21      a jury trial.

       22                 As some Hispanics are making strides to

       23      enter the middle class, the proponents of this

       24      measure seek to move the goal posts of justice.

       25      Access to a public defender or court-appointed
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        2      defender does not immunize the defendant from this

        3      tactic by the prosecution.

        4                 Financial pressure will be great on the

        5      courts and the public defenders to meet the added

        6      cost of the additional jury trials that the

        7      passing of the amendment will bring.  The

        8      Commonwealth should be prepared to substantially

        9      increase the funding to public defenders offices

       10      and courts if this measure is passed.  The

       11      interests of justice require it.

       12                 The proponents of the measure do not

       13      need to tinker with the state constitution to

       14      substantially increase the number of criminal

       15      cases that go to a jury trial.  Defendants

       16      themselves will increase their demands for jury

       17      trials if the Commonwealth does everything it can

       18      to ensure that all jurisdictions maximize the

       19      inclusion of the minority groups in the jury pool

       20      and that severe sanctions are imposed on

       21      prosecutors that use impermissible considerations

       22      of race, gender, and ethnicity when impaneling a

       23      jury.

       24                 We call on the proponents of the

       25      proposed amendment to make their priority the
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        2      elimination of race, ethnic, and gender

        3      discrimination from our courtrooms and not the

        4      undermining of fundamental notions of fair

        5      proceedings.

        6                 Thank you again for this opportunity to

        7      address this important matter.

        8                 COUNCILMAN COHEN:  Thank you, Mr.

        9      Gonzales.

       10                 Let me just mention the addition of

       11      Councilman Nutter and Councilman Longstreth.  That

       12      means six of the eight members of this committee

       13      are participating in the hearing.  We're hoping

       14      the other two members will also be able to attend.

       15                 Thank you.

       16                 Any questions of Mr. Gonzales by

       17      members of the committee?

       18                 (No questions at this time.)

       19                 COUNCILMAN COHEN:  If not -- yeah, now,

       20      are you going to --

       21                 MR. RESTREPO:   Very briefly,

       22      Councilman.  I just want to comment on one issue

       23      that is unique to --

       24                 COUNCILMAN COHEN:  Would you identify

       25      yourself for the record.
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        2                 MR. RESTREPO:  Sure.  My name is Felipe

        3      Restrepo, R-E-S-T-R-E-P-O.

        4                 COUNCILMAN COHEN:  Thank you.

        5                 MR. RESTREPO:  I am a former president

        6      of the Hispanic Bar Association of Pennsylvania,

        7      and I also have tried quite a few cases in the

        8      local and federal courts.

        9                 My perspective -- what I'd like to

       10      focus on for two minutes is language.  And that's

       11      one of the issues that really differentiates the

       12      Latino community from other communities.

       13                 COUNCILMAN COHEN:  Would you bring the

       14      mike closer to you.

       15                 MR. RESTREPO:  What I'd like to

       16      emphasize is language, specifically the problems

       17      that non-English speaking folks have in front of a

       18      jury.

       19                 There's a lot of misconception or a lot

       20      of negative inferences that are drawn by jurors

       21      when somebody uses a translator, particularly in

       22      narcotics cases.  And jurors may infer that the

       23      individual's here illegally, is trying to get over

       24      on them through the use of an interpreter.

       25                 Jurors may also wonder how this person



                                                                38

        1            COMM. ON LAW & GOV'T - RES. NO. 980660

        2      can support themselves other than doing illegal

        3      activities, that they don't speak English; when,

        4      in many instances, the individual may speak

        5      English but not enough to get him or herself

        6      through a trial.

        7                 And I think judges, I would assume and

        8      hope, are more sensitive to his issue than the

        9      average juror because they're dealing with

       10      non-English speaking people on a daily basis.

       11                 A second issue I'd like to bring to the

       12      panel's attention is a very bad decision by the

       13      United States Court known as "Hernandez versus New

       14      York."

       15                 In Hernandez, the United States Supreme

       16      Court held that language-based preemptory strikes

       17      are race-neutral.  In other words, that

       18      prosecutors can strike people from a jury pool

       19      because they speak the language that is going to

       20      be translated.

       21                 In Hernandez, the prosecutor struck

       22      Spanish-speaking people from the trial pool.  The

       23      defense objected, saying this violated Battsen

       24      (ph.), and we all know that Battsen prohibits

       25      race-based strikes.  The prosecutor justified the
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        2      strikes on the theory that this person, because

        3      they speak the language at issue, they can't be

        4      sure that they will be true to the interpreter.

        5                 The Supreme Court held that that is a

        6      race-neutral reason.  It invites abuse.  In other

        7      words, it invites prosecutors to strike people

        8      because they speak the language.  What you have,

        9      then, is a situation where they can keep

       10      bicultural and bilingual people off the jury

       11      pools.

       12                 It also allows a situation where the

       13      only person in the courtroom that may be able to

       14      identify a problem with the translation is

       15      dismissed because that person speaks the language.

       16                 Those are just some of the issues I

       17      think that are unique from the Latino perspective,

       18      and I don't want to limit it to Latinos.  I want

       19      it to be anybody that speaks a foreign language.

       20                 Thank you.

       21                 COUNCILMAN COHEN:  Thank you very much.

       22                 Any questions of either of the

       23      speakers?

       24                 COUNCILMAN ORTIZ:  Yes.

       25                 COUNCILMAN COHEN:  Councilman Ortiz?
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        2                 COUNCILMAN ORTIZ:  Who wrote that

        3      opinion, Scalia or Thomas?

        4                 MR. RESTREPO:  I don't think it was

        5      either Scalia or Thomas.  I think it was probably

        6      -- it was in the early '90s.  I don't know who

        7      wrote the opinion, but it's still good law,

        8      unfortunately.

        9                 COUNCILMAN ORTIZ:  Yeah.  In terms of

       10      -- right now, the population of Latinos within

       11      the criminal justice system, Mr. Gonzales or

       12      Felipe, can you give us an idea of what percentage

       13      of the population in the criminal justice system

       14      is now Latino?

       15                 MR. RESTREPO:  I'm afraid would just be

       16      guessing.  I know there's some folks here from the

       17      Defenders, and maybe they have more concrete

       18      numbers.  Unfortunately, the numbers keep growing,

       19      and I would say it's at least -- at least 25

       20      percent.  It's just a guess, though.

       21                 COUNCILMAN ORTIZ:  And -- go ahead.

       22                 MR. GONZALES:  I don't know any more

       23      specifically either.

       24                 COUNCILMAN ORTIZ:  But would it be your

       25      -- but would you presume that if this amendment
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        2      gets approved, that the population of Latinos

        3      would increase within the prison population of the

        4      Commonwealth?

        5                 MR. RESTREPO:  I would think that --

        6      yeah, I'd just be guessing, but I'm assuming that

        7      maybe folks that couldn't make bail, some of the

        8      people that couldn't make bail.

        9                 And if the jury trials become more and

       10      more common, I'm afraid the system going to become

       11      more and more backed up, so the population might

       12      increase.

       13                 One result might be that folks that

       14      just cannot make bail and are awaiting for their

       15      trials because I'm afraid that if this amendment

       16      does pass and the prosecutors do ask for even a 5

       17      to 10 percent increase in the number of jury

       18      trials than there are now, the system can -- it

       19      just has to start getting more and more backed

       20      up.

       21                 And I know that the defenders that are

       22      in the room are going to discuss the impact of

       23      more jury trials being requested by the

       24      prosecutors.

       25                 COUNCILMAN ORTIZ:  So poor people, if
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        2      they cannot make bail, even if they are innocent,

        3      they will be sentenced to a jail term just by the

        4      fact that they cannot provide the monetary

        5      solution to their problem.

        6                 MR. RESTREPO:  That's correct.  For

        7      those that could not make bail pending trial,

        8      that's correct.

        9                 MR. GONZALES:  And also the factor that

       10      by making it more expensive for people to retain

       11      counsel, obviously, attorneys charge differently

       12      for a jury trial than for a non-jury trial.  And

       13      so this is going to be an economic pressure for

       14      people, even totally innocent people from, you

       15      know, judging and making an economic decision of

       16      accepting a lesser charge just to move on because

       17      they cannot afford to go the full ride with an

       18      attorney.

       19                 COUNCILMAN ORTIZ:  I don't think that

       20      that point is really understood.  We have a

       21      mentality of punitive situations in terms of

       22      crimes, so this is viewed, again, I think, as

       23      Judge Spaeth said, as another tool in the

       24      anti-crime bag.  And this is really to send a

       25      message out there to all these criminals, you
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        2      know, that we are tough, we're going to put you

        3      away.

        4                 But the aspect of individuals who are

        5      innocent coming into the system and how much it's

        6      going to cost them, and if we can break them

        7      economically just in order for them to defend

        8      themselves is not a point that really has been

        9      understood.

       10                 MR. GONZALES:  And when you bring into

       11      it factors things like the 39th District scandal

       12      and other situations that happen in North

       13      Philadelphia, specifically in the Latino

       14      community, which is of police accountability, you

       15      know, you're putting people who, one, have an

       16      unfortunate encounter with a bad officer can now

       17      put them on the road to, you know, you know, a

       18      criminal conviction.  And it's -- and it's -- it

       19      just makes it worse and worse, rather than making

       20      it more just.

       21                 COUNCILMAN COHEN:  Thank you very much,

       22      gentlemen.

       23                 MR. GONZALES:  Thank you.

       24                 MR. RESTREPO:  Thank you.

       25                 COUNCILMAN COHEN:  Ralph Wynder,
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        2      Democratic Leader of the 38th Ward.

        3                 (Ralph Wynder comes forward.)

        4                 MR. WYNDER:  Good afternoon.

        5                 COUNCILMAN COHEN:  Good afternoon.

        6      We're delighted to have you here, sir.

        7                 MR. WYNDER:  Thank you, sir.  I'd like

        8      to thank this committee of Council for calling

        9      this hearing on such a critical issue that will be

       10      placed before the voters on November the 3rd.

       11                 I believe that Question 1 and 2, the

       12      question that addresses no bail for certain

       13      defendants and the question that addresses the

       14      granting of rights to the prosecution to choose

       15      the jury for certain individuals who may choose

       16      otherwise are amendments that are on the verge of

       17      unconstitutionality.

       18                 I believe that it casts a very dark

       19      shadow on those legislators who voted even for

       20      this amendment to have reach this point in time.

       21      That those who would take away the rights of

       22      people to choose not only threaten the rights of

       23      people who they intend to threaten and damage, but

       24      it also threatens their own rights.  That to

       25      support a bill such as the right to take away --
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        2      such as this one, which takes away the right of a

        3      person to choose their own jury, choose their own

        4      judge, to me is an expansion on the Dred Scott

        5      decision -- not the decision, but the statement

        6      that is well known during the Dred Scott case was

        7      that a black man had no rights that a white man

        8      was bound to respect.

        9                 And in this case, I think that the

       10      expansion is that a defendant would have no rights

       11      that a prosecution would be bound to respect.

       12      That this is not just an assault upon the

       13      Afro-American and minority communities, which it

       14      is, I'm sure, intended to be used against the

       15      most, but it is an assault on all people who would

       16      at sometime or another be accused of a crime

       17      unfairly.

       18                 We have just had a gentleman who sat in

       19      prison for over a year because of a mistake, an

       20      oversight or a deliberate act by someone not to

       21      check the DNA contents that would have released

       22      him the day after he was arrested.  These kind of

       23      mistakes or deliberate actions, whatever it may be

       24      in the end, have always been utilized more

       25      frequently against a certain group of people than
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        2      others.

        3                 And I see these two particular

        4      amendments as further assaults on the rights of

        5      people who have historically been misaccused --

        6      not misaccused but accused, who have historically

        7      been railroaded, who have historically been

        8      mistreated and discriminated against, not only by

        9      white folks in a racist manner against folks, but

       10      against government.

       11                 I see this law as giving the criminal

       12      more rights because the criminal in often cases

       13      comes with a white shirt and a tie; he is not

       14      always that dark figure that we read about in the

       15      papers that hits someone in the head and takes

       16      their wallet.

       17                 In this case, I see political criminals

       18      with bad intentions who intend to assault not only

       19      a segment of the population but the entire

       20      population by making an attempt to change the

       21      constitution and the wise words and deeds of our

       22      founding fathers.

       23                 So I would just like to speak to all of

       24      you who are a part of this hearing today.  I would

       25      like to ask you to -- not only the committee of
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        2      the Council but the whole of the Council to pass a

        3      resolution out of City Council condemning those

        4      who question and vote and ask the people to oppose

        5      them.

        6                 I would ask for all the media folks to

        7      paint these two questions in the true light that

        8      they are intended to be, and that is to strengthen

        9      the hands of those minority official criminals who

       10      sit in the legislature, who may sit sometimes in

       11      City Council, who sit in our police departments,

       12      those minority of people who are only trying to

       13      strengthen their own hands at the expense of using

       14      the law against innocent people.

       15                 And so I ask you to carefully consider

       16      what this amendment would do to our society and

       17      not only all of the wise statements and the legal

       18      statements that have been made in terms of

       19      considering the costs, which would be enormous.  I

       20      mean think that in many cases, we consider the

       21      costs as being more important than the morals and

       22      ethical issues.

       23                 But I am not a lawyer, but I am an

       24      individual who has lived in this city and who has

       25      seen and faced and felt discrimination.
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        2                 And as a representative of the 38th

        3      Ward, I will be strongly advocating my community

        4      people to oppose this question, advocating other

        5      ward leaders to do the same, and making sure that

        6      Philadelphia, who this -- I think these questions

        7      are aimed against more than any other county in

        8      this state is not used as a pawn in a political

        9      gain to create further injustice across the city

       10      and state of Pennsylvania.

       11                 I thank you again for giving me this

       12      opportunity to speak, and may we do the right

       13      thing.

       14                 COUNCILMAN COHEN:  Thank you.

       15                 Councilwoman Blackwell has a question.

       16                 COUNCILWOMAN BLACKWELL:  Thank you very

       17      much, Mr. Wynder.  I think, certainly, your

       18      statements got to the heart of the matter.  There

       19      are many of us who are asking our people to vote

       20      no on 1 and 2, and yes on 3, the questions on the

       21      ballots.

       22                 I think that we entering a time where,

       23      unfortunately, people's rights are challenged in

       24      all governmental boards and bodies in this

       25      country.  Just even in our City Council, with the
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        2      quality of life, the right of people to stand or

        3      sit or walk unfettered by government, the right,

        4      we're still introducing more legislation.

        5                 Just last week, one of my colleagues

        6      introduced some legislation that said two people

        7      could be considered a gang and not have rights.

        8      We've had legislation introduced here that says

        9      people can lose their Section 8 certificate or

       10      renters can -- and also renters can lose the

       11      ability to rent to Section 8 people if they make

       12      too much noise, and they don't say what too much

       13      noise is.

       14                 So I think that the danger of this is,

       15      as you said, that any law that abridges one

       16      person's rights certainly diminishes all of us.

       17                 MR. WYNDER:  Yes.

       18                 COUNCILWOMAN BLACKWELL:  And we thank

       19      you for your commitment and your concern and to

       20      bringing the spirit of this whole issue to

       21      Council.

       22                 MR. WYNDER:  Thank you.

       23                 COUNCILMAN COHEN:  Thank you very much,

       24      Mr. Wynder.  We're delighted you were here.

       25                 Jeff Lindy.
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        2                 (Jeff Lindy comes forward. )

        3                 MR. LINDY:  Thank you, Councilman Cohen

        4      and members of Council.

        5                 I am a former federal prosecutor from

        6      Philadelphia, a former state prosecutor from

        7      Brooklyn, New York.  I'm currently vice chair of

        8      the Federal Bar Association Criminal Law Committee

        9      in the Eastern District of PA, which, of course,

       10      includes Philadelphia.  And I am very active with

       11      the Philadelphia Bar Association.

       12                 I appreciate the invitation to speak

       13      today, and I appreciate the opportunity to give

       14      some very brief comments.

       15                 I will address the difference between

       16      the federal and state systems, and I won't do it

       17      by way of a law school lecture or a common law

       18      class of any sort.  I'm just going to merely say

       19      that the federal system is different than the

       20      state system.

       21                 And I have followed the debate around

       22      this constitutional amendment, and I have heard

       23      people on all sides because it's a natural thing

       24      to say that, Well, the feds have it.  And, indeed,

       25      the feds do have it.  The feds have a system
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        2      whereby you can't get a judge trial unless the

        3      prosecutor says okay.

        4                 When I was the federal prosecutor, and,

        5      indeed, when I was a state prosecutor, my feeling

        6      was, and my feeling still is today, and the

        7      colleagues of mine who are still on the

        8      prosecution side whose objectivity to their job, I

        9      respect, have always felt that if the case is

       10      good, it doesn't matter who you try it to.

       11                 And, indeed, that is the prosecutor's

       12      charge.  If the case is good, if the evidence is

       13      there, you take it to a judge, you take it to a

       14      jury; it doesn't matter.  If there's a

       15      constitutional amendment, which there is, to

       16      change that, then there's some sort of subtext.

       17                 Now, I'm not involved in the realm that

       18      you are involved, and I'm not an expert in the

       19      political affairs the way you are, so I don't know

       20      what the subtext is here.  But I do know, as a

       21      former federal prosecutor, if the case is good,

       22      you try it, and you try it anywhere to anybody.

       23                 The federal system is different.  You

       24      have a five-year statute of limitations in every

       25      case.  If a postal worker picks up a stack of
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        2      stamps and seals it and he gets indicted for a

        3      federal crime, it's a five-year statue of

        4      limitations.  Tax cases is a six-year statute of

        5      limitation?  Why?  Because the federal system is

        6      charged with investigating and then prosecuting as

        7      a matter of deterrence.

        8                 State crimes are much different.  If a

        9      cop's on the street and sees a crime, he's got to

       10      take the criminal off.  He's got to stop that

       11      crime.  You arrest first on the state system.  And

       12      you investigate, if at all, if you have to at all,

       13      you investigate later.  And the reason for that is

       14      the volume.  The state cops have got to do their

       15      job, they've got to stop the crime.

       16                 The feds, it's very different.  They

       17      have to investigate first.  That is reflected in

       18      the federal rules and procedures.  A federal judge

       19      may not participate in any plea negotiation.  It

       20      is absolutely forbidden.  In a federal case, in

       21      most federal cases, you will never see the federal

       22      judge.  The case can be going on for four or five

       23      years; you will not see the federal judge until

       24      you come into court and your client pleads guilty

       25      or goes to trial.
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        2                 The state judges are charged with the

        3      responsibility to participate in plea

        4      negotiations.  And the reason is you need the

        5      state judges to do that.  If there's a problem

        6      with state judges, then we have elections, we have

        7      other things that can be done, and there are

        8      mechanisms in place to deal with judges if there

        9      are problems for people who have the problems to

       10      deal with the judges.  The remedy is not a

       11      constitutional amendment.

       12                 The state system is different.  It is a

       13      large volume of cases.  The federal system does

       14      not have a large volume of cases.  And, therefore,

       15      the state judges have to be involved in the plea

       16      process, they have to be involved in the disposing

       17      of cases.  The federal judges do not and indeed

       18      cannot.

       19                 So -- and my comments are concluded

       20      with that.  To the extent that people are drawing

       21      analogies with the federal system, it's an analogy

       22      which is misplaced.  It's an analogy,

       23      respectfully, which is wrong.  The federal system

       24      is different.  Federal law enforcement authorities

       25      are charged with different responsibilities than
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        2      state law enforcement authorities.

        3                 Thank you very much again for this

        4      opportunity.

        5                 COUNCILMAN COHEN:  Well, thank you, Mr.

        6      Lindy.  May I just ask one question?

        7                 MR. LINDY:  Yes.

        8                 COUNCILMAN COHEN:  Have you arrived at

        9      a personal decision as to how you would vote on

       10      this issue?  Have you arrived at a personal

       11      decision, and would you be free to state that?

       12                 I think I understood what you said, but

       13      I --

       14                 MR. LINDY:  Oh, I'm opposed to the

       15      amendment.

       16                 COUNCILMAN COHEN:  You're opposed to

       17      the amendment.

       18                 MR. LINDY:  Absolutely, absolutely.

       19                 COUNCILMAN COHEN:  Very good.

       20                 Any question of Mr. Lindy?

       21                 (No questions at this time.)

       22                 COUNCILMAN COHEN:  Thank you.

       23                 MR. LINDY:  Thank you, again.

       24                 COUNCILMAN COHEN:  The next is Gary

       25      Tennis, Chief of Legislation Unit in the District
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        2      Attorney's Office; and Joel Rosen, Chief of Major

        3      Trials.  Now, both of you can come together.

        4                 (Gary Tennis and Joel Rosen come

        5      forward.)

        6                 COUNCILMAN COHEN:  Is there anyone else

        7      from the's district attorney's office?

        8                 MR. ROSEN:  Just us.

        9                 COUNCILMAN COHEN:  Okay.  And go in

       10      whatever order you choose to go.

       11                 And would sergeant-at-arms pick up

       12      the. . .

       13                 Thank you.  And whoever is going to

       14      speak first, please identify yourself for the

       15      record.

       16                 I'm going to suggest that there be no

       17      questions by members of the committee until both

       18      witnesses have testified.

       19                 MR. ROSEN:  Thank you, Councilman.

       20                 COUNCILMAN COHEN:  Questions then might

       21      be directed to either one.  Thank you.

       22                 MR. ROSEN:  Good morning.  My name is

       23      Joel Rosen.  I am the chief of the major trials

       24      division.

       25                 COUNCILMAN COHEN:  Would you bring the
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        2      microphone right close to you.

        3                 MR. ROSEN:  Sure.  How's that?  Can.

        4                 COUNCILMAN COHEN:  Very good.

        5                 MR. ROSEN:  Can everyone hear me?

        6                 My name is Joel Rosen.  I'm the Chief

        7      of the Major Trials Division of the Philadelphia

        8      District Attorney's Office.

        9                 I want to thank the Councilmen and

       10      Councilwomen for giving me the opportunity to

       11      speak here, as it appears to be the lone voice

       12      here today in favor of amending the constitution

       13      to allow not just criminal defendants and people

       14      charged with crime, but everybody the right to

       15      have their day in court in front of a jury.

       16                 The right to a jury trial is probably

       17      the most important, most fundamental right that

       18      exists in our legal system to ensure fairness.

       19      The jury is independent.  They do not know the

       20      litigants on either side, and they do not know the

       21      lawyers who represent either side.  They're not an

       22      arm of the government; they merely decide the case

       23      on the facts.  Someone involved in a lawsuit can

       24      go to a jury and not have to worry that there is

       25      some other agenda motivating a judge that will
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        2      influence the decision in the case.

        3                 That is why a jury trial is the

        4      cornerstone of our judicial system.  It means that

        5      cases can be decided by citizens from our

        6      communities and not by the government.

        7                 Because a jury is so fundamentally

        8      important, our legal system is built around the

        9      right to a jury trial.  Our constitution

       10      guarantees the right to a jury trial.  There is no

       11      constitutional right to a waiver trial.  In order

       12      to have a non-jury trial, that constitutional

       13      right must be waived.

       14                 Almost everybody connected with the

       15      legal system has the right to a jury trial.  If

       16      you're charged with committing a murder, you can

       17      have a jury decide your case.  If you slip on a

       18      crack in the sidewalk and you're injured and you

       19      sue the city, you can have a jury decide your --

       20                 COUNCILMAN ORTIZ:  Excuse me, are you

       21      reading from what was handed out?

       22                 MR. ROSEN:  This is my own statement,

       23      Councilman.

       24                 COUNCILMAN ORTIZ:  Do you have a copy

       25      of that?
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        2                 MR. ROSEN:  I just have my own copy.

        3                 COUNCILMAN COHEN:  Please proceed.

        4                 MR. ROSEN:  Thank you.  I will be happy

        5      to supply all the members of Council with this

        6      statement.  When I'm done, I can go back and make

        7      copies.

        8                 COUNCILMAN COHEN:  Very good.

        9                 MR. ROSEN:  No problem.

       10                 COUNCILMAN ORTIZ:  I just thought you

       11      were reading from here, so I'm trying to read

       12      along.

       13                 MR. ROSEN:  No, I didn't hand that out

       14      in particular.  This is my own statement on behalf

       15      of the office.  And I that you don't have a copy.

       16      I didn't realize that -- I know some of the

       17      previous speakers didn't have copies; I didn't

       18      realize that was required.

       19                 But if you could allow me to --

       20                 COUNCILMAN COHEN:  It's not required.

       21      It's merely helpful to members of the committee.

       22                 MR. ROSEN:  Thank you, Councilman.  If

       23      I may continue.

       24                 COUNCILMAN COHEN:  Yes, go right ahead.

       25                 MR. ROSEN:  If you're charged with
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        2      committing a murder, you have the right to a jury

        3      trial.  If you slip on a crack in the sidewalk and

        4      you want to sue the city because you are injured,

        5      you have the right to a jury trial.  If you enter

        6      into a contract --

        7                 COUNCILMAN COHEN:  Excuse me.  Could I

        8      just ask you one question?

        9                 MR. ROSEN:  Yes.

       10                 COUNCILMAN COHEN:  When you say "you"

       11      have a right, you're speaking of a particular

       12      defendant or OF A particular plaintiff?

       13                 MR. ROSEN:  Anybody involved with the

       14      legal system.  If I could be -- Councilman, I'll

       15      be happy to take any questions you have.  If I

       16      could just be allowed, like the other speakers --

       17                 COUNCILMAN COHEN:  No, I just wanted to

       18      be clear as to what it was you were saying the.

       19                 MR. ROSEN:  The litigant to the

       20      lawsuit.

       21                 COUNCILMAN COHEN:  Right.

       22                 MR. ROSEN:  If your company enters into

       23      a contract with another company and the contract's

       24      broken by the other side, you can sue the other

       25      company and have a jury decide your case.
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        2                 It seems that everybody has a right in

        3      our legal system to ask for a jury trial in

        4      Pennsylvania, except the representative of the

        5      community and of the victims of crimes in criminal

        6      cases are the only people who can't get a jury

        7      trial in a case in our legal system.

        8                 If you're a person who is raped or

        9      robbed or shot, your representative in the

       10      courtroom, the district attorney, cannot ask for

       11      jury trial on your behalf.  The defendant charged

       12      with the crime against you has total control of

       13      how the case is going to be tried.

       14                 COUNCILMAN ORTIZ:  Oh, that's not true.

       15                 MR. ROSEN:  Yes, it is true, Mr. Ortiz.

       16      It is only the defendant who can say whether it is

       17      going to be a jury trial or a non-jury trial.

       18                 COUNCILMAN COHEN:  The two witnesses

       19      should make their statements before we have any

       20      questions..

       21                 MR. ROSEN:  I agree.

       22                 It is true Councilman Ortiz, it is

       23      completely true.  It is only the defendant who can

       24      decide today --

       25                 COUNCILMAN ORTIZ:  No, no, it --
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        2                 MR. ROSEN: -- whether it is a jury or a

        3      non-jury trial.  If a defendant is in front of a

        4      judge whom he think is favorable to his case or

        5      even to his attorney, then he will ask for a

        6      waiver trial, and the victim will be denied the

        7      most fundamental right that exists in our criminal

        8      justice system, having an unbiased jury decide the

        9      facts of his or her case.

       10                 The current system that exists is

       11      completely one-sided and completely unfair to

       12      victims.  All across the state, there are

       13      instances where the system is manipulated in favor

       14      of the person charged with the crime.

       15                 The majority of the judges are decent,

       16      hard-working jurists who hear and decide the cases

       17      fairly, but they are also human beings.  Some

       18      judges are just not fair in certain types of

       19      cases.  These can be date-rape cases, child

       20      assault cases, cases calling for mandatory

       21      sentences, or even first-degree murder cases.

       22                 If you are a victim in a case of that

       23      nature, you will not receive a fair trial in front

       24      of that particular judge.  There's nothing you can

       25      do, and there's nothing that the assistant
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        2      district attorney can do because the victim is

        3      being denied the right to a jury trial.  Why

        4      should this group of people be denied the right to

        5      a fair trial?  People in our community need to be

        6      able know that when they come into our courts as

        7      victims, that they have the same rights and the

        8      same opportunities for fairness as the criminal

        9      defendant.

       10                 Every assistant district attorney has

       11      experienced the following situation more than

       12      once:  You are in front of a judge whom you

       13      believe will not render a fair verdict, the victim

       14      asks you how you think the case will turn out, you

       15      tell the victim you think there are problems

       16      because this particular judge is not fair.

       17                 The victim then asks, Why isn't there a

       18      jury trial?  And our response is, Only the

       19      defendant gets to decide whether the case is a

       20      jury trial or a waiver trial.  And the victim

       21      responds, That's not fair.

       22                 Everyday people who come into contact

       23      with our system don't understand why it is so

       24      one-sided.  They don't understand why they don't

       25      have the same rights as the criminal defendant.
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        2      And there's no good explanation, no overriding

        3      legitimate reason to deprive these people of these

        4      rights.

        5                 There are several arguments that are

        6      being made by opposed to this amendment:  that it

        7      will cost too much, that it gives the district

        8      attorney too much power, that it will create a

        9      backlog in our court system.  When examined

       10      closely, these arguments do not hold water.  But

       11      more importantly, these are inappropriate

       12      arguments to make against the granting of such a

       13      fundamental right to everybody.

       14                 Imagine saying that we are going to

       15      take the right to a jury trial away from a

       16      criminal defendant because jury trials cost too

       17      much, or because it would create a backlog in our

       18      court system.  There would be a justifiable cry of

       19      outrage against anybody taking the defendant's

       20      precious right to a jury trial away from him

       21      because of cost.

       22                 Why, then, are we so willing to use

       23      these excuses to deny the same rights to victims?

       24      Should we say that a rape victim isn't entitled to

       25      have a jury trial because it costs too much?
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        2      Should we say that a homicide victim's family

        3      cannot seek a jury trial for their murdered loved

        4      one because the trial would take too long and

        5      might create a backlog?  Of course not.

        6                 City Council is holding these hearings

        7      to determine the impact of this amendment on the

        8      defendant's right and on the city budget.  There

        9      will be no impact on the defendant's rights.  When

       10      a prosecutor demands a jury trial, a defendant

       11      gets what he is guaranteed by the constitution, a

       12      jury trial.  There is no right to a non-jury trial

       13      under the law.

       14                 And, in fact, there was a recent

       15      Pennsylvania Supreme Court decision which

       16      addresses this variation as well as a United

       17      States Supreme Court decision which addresses this

       18      issue.  Where in both of those cases, in the

       19      Pennsylvania case, a defendant wanted a non-jury

       20      bench trial, the judge told him, no, you are

       21      getting a jury trial.

       22                 The defendant complained that his

       23      rights were being violated, and I assume that

       24      that's the issue that this Council's looking

       25      into.  And our Supreme Court, in an opinion, said
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        2      no, there's no violation of rights; a defendant

        3      has no constitutional right to a non-jury trial.

        4                 You have a right to a jury trial.

        5      That's what 500 years of common law and 200 years

        6      of our state law and U.S. Constitutional law have

        7      provided you with.  That case is the case of

        8      (unintelligible) versus Robert Cook.

        9                 There's also a 1965 Supreme Court case,

       10      Singer versus United States, which held the very,

       11      very same thing, dealing with the federal statute,

       12      which is doing the same thing that our state

       13      statute is attempting to do.

       14                 Nor should there be a significant

       15      impact on the city's budget.  There were 640 jury

       16      trials in Philadelphia last year in the Major

       17      Trials Homicide Program.  A substantial increase

       18      in the number of jury trials would be a 10 percent

       19      increase.  I think everybody's pretty much agreed

       20      to that.  This would mean an additional 64 jury

       21      trials a year.

       22                 There are 26 judges who hear jury cases

       23      in the common pleas court, majors, and homicide

       24      program.  Therefore, each of these judges would

       25      only be hearing an additional two to three jury
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        2      trials additionally every year.  This is not a

        3      significant increase at all.  This increase would

        4      not create a backlog in the system, nor would it

        5      increase costs significantly.

        6                 The district attorney's office has no

        7      desire to create a backlog in the system, and we

        8      are committed to limiting the number of

        9      prosecution jury demands to a manageable number.

       10      Backlog in the system creates delay in getting

       11      cases tried, and there is nothing that hurts a

       12      prosecution case more than delay.

       13                 We want cases tried as quickly as

       14      possible so that our witnesses are still available

       15      and the crime is fresh in their minds.  It is in

       16      our own self-interest to prevents backlog and

       17      delay in the trial of cases, and we will do so.

       18                 When we had this right in the past, we

       19      previously had the right to demand a jury trial in

       20      the early eighties.  And experience shows that it

       21      was used by the prosecution on a very, very

       22      limited basis.  When the Commonwealth had the

       23      right to demand a jury in the past, it was used

       24      very cautiously in only a very small percentage of

       25      the cases.  This practice would not change under
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        2      the current amendment.

        3                 There's also been an argument that the

        4      defendants would sit in jail on bail because this

        5      would delay cases.  There is a rule of criminal

        6      procedure called Rule 1100(e), which says that if

        7      a defendant is in jail on bail in a case for more

        8      than 180 days, he must be released.  And it's

        9      happening now.

       10                 We have defendants, when their cases

       11      are continued for more than 180 days and they

       12      can't make bail, they are allowed to sign their

       13      own bond, and they are --

       14                 COUNCILMAN ORTIZ:  That would be the

       15      next amendment that we will have.

       16                 COUNCILMAN COHEN:  Thank you very --

       17                 COUNCILMAN ORTIZ:  That will be the

       18      next one.

       19                 MR. ROSEN:  One more paragraph.  If I

       20      may, I'll finish it, Councilman.

       21                 COUNCILMAN COHEN:  Okay, go ahead.

       22                 MR. ROSEN:  I've heard the argument

       23      that this is not something for which we should

       24      bother to amend the constitution.  Those opposed

       25      to it say that if the system isn't broken, don't
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        2      fix it.  Perhaps from the perspective of the

        3      defendants and their lawyers or the perspective of

        4      people who are only concerned with the quantity of

        5      justice and not its quality, the system is not

        6      broken.

        7                 But from the perspective of prosecutors

        8      who are charged with representing the community

        9      and from the perspective of victims of crime, it

       10      certainly is.  This is exactly the type of

       11      situation where an amendment is called for.

       12                 Basic fundamental rights are bestowed

       13      by the constitution.  This is why the American Bar

       14      Association has called for the right to a jury

       15      trial for both sides.  This is why the United

       16      States Supreme Court has come out in favor of both

       17      the prosecution and defense having the right to a

       18      jury trial.

       19                 Twenty-four states as well as the

       20      federal system give the right to a jury trial to

       21      both the prosecution and the defense.

       22      Pennsylvania should do the same.  The right to a

       23      jury trial is so important that it needs to be

       24      given to everybody.

       25                 Thank you very much for the opportunity
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        2      to speak.

        3                 COUNCILMAN COHEN:  Thank you very much

        4      Mr. Rosen.

        5                 Mr. Tennis.

        6                 MR. TENNIS:  Thank you very much,

        7      Councilman.  I'll keep my remarks very brief.

        8                 COUNCILMAN COHEN:  Just for the purpose

        9      of the record, please identify yourself.

       10                 MR. TENNIS:  Yes.  My name is Gary

       11      Tennis.  I'm the chief of legislation for the

       12      district attorney's office of Philadelphia.

       13                 COUNCILMAN COHEN:  Very good.

       14                 MR. TENNIS:  Thank you, Councilman.

       15                 The history of this, by the way, is

       16      that the Commonwealth has had the right to a jury

       17      trial, in fact, not only since colonial times but

       18      even into its English common law legacy.  The

       19      right to a jury trial was established in the Magna

       20      Carta many centuries ago.

       21                 And, in fact, all cases were heard by

       22      juries until the 1920s.  It was in the 1920s that

       23      the legislature passed a law saying that if both

       24      sides agreed, it could be a non-jury trial.  And

       25      that was the state of the law until 1973.
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        2                 In 1973, the state Supreme Court,

        3      without any explanation, said, Strip the right to

        4      ask for a jury trial away from the Commonwealth.

        5      The legislature responded by passing a statute

        6      giving the right back to the Commonwealth in the

        7      state supreme court in a split decision, with

        8      Chief Justice Nicks -- or later, Chief Justice

        9      Nicks, dissenting, said that that's a rule-making

       10      matter, and the legislature can't pass a law about

       11      that.

       12                 So it left the only avenue for

       13      correcting this and restoring the constitution to

       14      the way it's been for 200 years, it left us with

       15      the only option, which is to have a constitutional

       16      amendment.  But this really is restoring the law

       17      to the way it was for the first 200 years of the

       18      Commonwealth and several years before that in

       19      terms of the common law legacy that we have.

       20                 Chief Justice Earl Warren, who is

       21      probably the most staunch defender of criminals'

       22      rights was also the most outspoken advocate for

       23      giving the right to jury trial also to the

       24      representative of the people in criminal cases.

       25                 The American Bar Association, as Mr.
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        2      Rosen said, which tends to very much favor a

        3      defendant's rights, has recognized that it's just

        4      fundamental fairness and fundamental common sense

        5      that both sides should be able to ask for a jury

        6      trial, that it's not -- this is not something

        7      that's some kind of outrageous proposal.  This is

        8      something that even the most liberal advocate and

        9      the greatest leaders for criminal defendants'

       10      rights have said yeah, the prosecution should also

       11      have a right to a jury trial.

       12                 Basically, what we're asking for here

       13      is to be able to say to a victim that no matter

       14      what, we'll be able to have a fair trial.  We're

       15      not seeking any kind of advantage; we're seeking a

       16      fair trial.  And we think it will be used rarely

       17      because we think most judges do a good job.

       18                 That's all I have to say.

       19                 COUNCILMAN COHEN:  Thank you very much.

       20                 The Chair recognizes Councilman Rizzo.

       21                 COUNCILMAN RIZZO:  Thank you.

       22                 My question is just -- like to go back

       23      to that word "fair" that you just used a moment

       24      ago.

       25                 What recourse does a district attorney
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        2      have?  You suggested that some judges are not

        3      fair.  What recourse do you have if you perceive a

        4      judge not being fair?

        5                 You indicated that you didn't think you

        6      could get a fair decision from a judge.  Well, as

        7      a prosecutor, what can you do to complain?  There

        8      must be a process in place to complain about a

        9      judge that you -- in your opinion, is not being

       10      fair.

       11                 MR. ROSEN:  No, I don't believe that

       12      there is any such process.  I mean, a judge hears

       13      the case and decides the case on the facts.  And

       14      if a judge issues a verdict of guilty or not

       15      guilty, as an experienced trial, you know, seeing

       16      verdict after verdict after verdict on certain

       17      kinds of cases in front of a particular judge that

       18      it's not the right decision, that it's not a fair

       19      verdict, but there's really nothing we can do.  We

       20      have no right to appeal.  We cannot complain to

       21      anybody about what verdict a judge issues in a

       22      case.

       23                 There is -- without the right to demand

       24      a jury in front of that particular judge, there is

       25      really no way to correct.  There's no outlet for
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        2      complaint by the DA.

        3                 Can I just add one other thing?  And I

        4      want to stress what Mr. Tennis said and I think

        5      what I said in my opening remarks because there

        6      was a lot of remarks by some of the previous

        7      witnesses about this being judge-bashing.

        8                 We are not judge-bashing.  We're not

        9      saying that all judges can't be fair.  Most judges

       10      are fair.  That's not the point.

       11                 What we're saying is that this right is

       12      so fundamental, the right to a jury trial, that

       13      everybody should be allowed to come into a

       14      courtroom and be able to ask for it, at least have

       15      the opportunity to have the representative ask for

       16      it.  It may not happen all the time, but they

       17      should have that outlet, especially in a case

       18      where a judge may not be particularly fair in a

       19      particular case.

       20                 MR. TENNIS:  And, Councilman Rizzo, if

       21      there were any kind of attempt to look beyond the

       22      judge's verdicts and some kind of -- any inquiry

       23      into it, I think the decibel level of alarm, or

       24      the complaints that you're hearing now against

       25      this amendment, which I think is a very
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        2      reasonable, sensible one, the decibel level would

        3      go up many, many times 'cause people would say

        4      there would be -- it would be viewed as an assault

        5      on the independence of the judiciary.  And I don't

        6      think we'd want to do that.

        7                 COUNCILMAN RIZZO:  Could you just

        8      briefly comment on process.  If this amendment

        9      were to pass, you both suggested that this would

       10      be enacted on a limited basis, that you don't

       11      think that you'd see a lot of requests for a jury

       12      trial.

       13                 But could you just briefly describe in

       14      the event, if this would pass, how would your

       15      office -- what would be the process?  Just the

       16      district attorney would make that decision?  Like

       17      to know how that process would work.

       18                 MR. ROSEN:  Sure.  The individual cases

       19      are looked at by the individual DAs who are in the

       20      courtrooms and who look at the case and can see

       21      from their experience whether something

       22      potentially could be a jury demand or not a jury

       23      demand.

       24                 But then every case would have to be

       25      cleared by their supervisor.  And these would
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        2      really be coming out of essentially three units in

        3      the district attorney's office:  the Homicide

        4      Division; the Family Violence and Sexual Assault

        5      Division, which handles rape cases; and the Major

        6      Trials Division, which is my unit, which handles

        7      gunpoint robbery, shootings, kidnappings, arson

        8      cases.  In only the most serious cases is it going

        9      to be considered in.

       10                 And then every case that will be a jury

       11      demand by the prosecutor will have to be approved

       12      through the chief of the unit so that there's a

       13      centralized control, not only on the type of cases

       14      but on the number of cases.

       15                 COUNCILMAN RIZZO:  At that point, would

       16      you know who the judge would be?

       17                 MR. ROSEN:  Yeah.  We would do it just

       18      like defense counsel does it on behalf of the

       19      defendants.

       20                 In other words, a case would get sent

       21      to a courtroom for a trial, to a particular trial

       22      judge, and we would do exactly what the defendants

       23      and their counsel do -- decide at that point

       24      whether it's going to be a jury or a non-jury

       25      trial.
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        2                 COUNCILMAN RIZZO:  So part of that

        3      process could be that you see a judge that you

        4      feel you're not going to get a fair shake; that

        5      that decision -- that part of the decision would

        6      be, because of that, to ask for a jury trial.

        7                 MR. ROSEN:  Yes.

        8                 COUNCILMAN RIZZO:  That would motivate

        9      you for a jury trial.

       10                 MR. ROSEN:  It would have to do with

       11      who the judge is, what the seriousness of the case

       12      is, and what the victim feels about it, how the

       13      victim feels about it, certainly.

       14                 COUNCILMAN RIZZO:  Thank you.

       15                 MR. TENNIS:  We certainly wouldn't ask

       16      in every case where we didn't think we were going

       17      to get a fair shake 'cause that -- we would have

       18      to limit it to the most serious cases.

       19                 COUNCILMAN RIZZO:  Thank you.

       20                 Thank you, Mr. Chairman.

       21                 COUNCILMAN COHEN:  Thank you,

       22      Councilman Rizzo.

       23                 Councilman Nutter?

       24                 COUNCILMAN ORTIZ:  You going to go?

       25                 COUNCILMAN ORTIZ:  Councilman Ortiz, he
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        2      previously had yielded to Councilman Nutter, but

        3      he's withdrawn his yield.

        4                 Councilman Ortiz.

        5                 COUNCILMAN ORTIZ:  You know, you paint

        6      such a needy situation for the Commonwealth.

        7                 You must be losing probably the huge

        8      majority of your cases.  You must be not even

        9      batting 50 percent.  Because, you know, the way

       10      you paint this picture here, it's a judicial

       11      system, a criminal justice system run amok, with

       12      the rights of defendants being put over the rights

       13      of everybody else in the Commonwealth.

       14                 Are you losing all of your cases?  Is

       15      that it?

       16                 MR. ROSEN:  Am I expected to -- is that

       17      a serious question?

       18                 COUNCILMAN ORTIZ:  Well, it is, because

       19      you give the impression that the defendants here

       20      -- in one of your points, you say that the

       21      defendants run the trial.

       22                 MR. ROSEN:  Councilman Ortiz --

       23                 COUNCILMAN ORTIZ:  And I'd like to find

       24      out where that happens because I'm a defense

       25      attorney, and I'd like to know where and in what
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        2      courtroom I can go in and determine how the trial

        3      is going to be pursued, because I would love to

        4      practice in that place.  That's Shangrila for a

        5      defense attorney.

        6                 MR. ROSEN:  May I answer that,

        7      Councilman?

        8                 COUNCILMAN ORTIZ:  Go ahead.

        9                 MR. ROSEN:  Councilman, that's not what

       10      I said.  What I stated to you and the other ladies

       11      and gentleman is that it is solely the defendant

       12      who gets to decide, under the current system,

       13      whether it is a jury trial or a non-jury trial.

       14                 When you asked me the question, Are we

       15      losing all our cases?  You know the answer as well

       16      as I do; the answer is no.  That's not the point,

       17      and that's not what I've been saying here for the

       18      last 10 or 15 minutes, Councilman.

       19                 What I stated was that this right is so

       20      basic and so fundamental -- and I've yet to hear

       21      anybody ask the question, Why should this right be

       22      denied to victims? -- it should be given to

       23      everybody.

       24                 Councilman, let me finish because you

       25      asked me a question, and I appreciate you letting
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        2      me finish.

        3                 It's not just me who's saying this.

        4      This is the United States Supreme Court who's said

        5      that, it's the American Bar Association who's said

        6      that, it's 24 states who've said it, it's the

        7      federal government who's said it.  Does it matter

        8      if it's in 1 case or in 20 cases or in 50 cases?

        9      Does the numbers matter?

       10                 Why would you want to deny the right to

       11      a jury trial, which is what our legal system is

       12      all  about to everybody?  And that's, frankly, the

       13      question that I haven't heard the answer to, nor

       14      do I understand why you would want to do that.

       15                 COUNCILMAN ORTIZ:  Because there's no

       16      level playing field.  It is the Commonwealth with

       17      all of its vast resources available to it against

       18      the defendant.

       19                 There is no, no, no way, there is no

       20      level playing -- unless you are going to give the

       21      defendant all of the necessary resources that the

       22      state also has.  For example, a poor person that

       23      has to go before a public defender that has

       24      probably 159 cases or 160 cases and is not able to

       25      acquire witnesses and is not able to get expert
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        2      testimony.

        3                 Unless you are going to afford each and

        4      every one and level the playing field all the way

        5      down the line and not break middle-class families

        6      who are going to be forced to decide whether

        7      they're going to go to jail or plea- bargain on

        8      something that they have no interest in plea

        9      bargaining in and that they may be innocent.

       10                 MR. ROSEN:  Councilman Ortiz --

       11                 COUNCILMAN ORTIZ:  Let me -- let me

       12      give you another --

       13                 MR. ROSEN:  Can I just answer?

       14                 COUNCILMAN ORTIZ:  Let me give you

       15      another --

       16                 MR. ROSEN:  Let me answer that.

       17                 COUNCILMAN ORTIZ:  Hold it a second.

       18      No, you're in my courtroom now.

       19                 MR. ROSEN:  I understand that.

       20                 COUNCILMAN ORTIZ:  You're in my

       21      courtroom now.

       22                 MR. ROSEN:  You did ask me a question,

       23      and I just wanted to answer it.

       24                 COUNCILMAN ORTIZ:  No, you're in my

       25      courtroom.
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        2                 COUNCILMAN COHEN:  Please, Mr. Rosen.

        3                 COUNCILMAN ORTIZ:  Okay?

        4                 MR. ROSEN:  Yes, Councilman, I'll wait

        5      to answer until the Councilman Ortiz is finished.

        6                 COUNCILMAN ORTIZ:  Thank you.

        7                 MR. ROSEN:  It's my pleasure. . . Your

        8      Honor.

        9                 COUNCILMAN ORTIZ:  But you also said

       10      that you're not judge-bashing here.  And in your

       11      testimony, you just said some judges are just not

       12      fair.

       13                 MR. ROSEN:  That's correct.

       14                 COUNCILMAN ORTIZ:  Okay?  And then in

       15      another statement, you say --

       16                 MR. ROSEN:  That is a fact.

       17                 COUNCILMAN ORTIZ:  Then over here you

       18      go and you say. . . more than once, you're in

       19      front of a judge whom you believe will not render

       20      a fair verdict.

       21                 Do you have a list of judges in the

       22      common pleas court of Pennsylvania that the

       23      district attorney and their offices list as judges

       24      that are not fair?  I really think the public

       25      would like to know.



                                                                82

        1            COMM. ON LAW & GOV'T - RES. NO. 980660

        2                 MR. ROSEN:  I'm not here to state names

        3      of judges, and I'm not going to, Councilman.  But

        4      if you want to call me later and ask me what

        5      judges I think and give particular examples of

        6      cases, in the minority of judges, in the minority

        7      of cases cannot be fair to the Commonwealth, I'll

        8      talk to you about it.

        9                 And I'll tell you what, just like

       10      defense attorneys will come in here and tell you

       11      that there are judges who cannot be fair to their

       12      clients or to their cases.  It goes both ways.

       13      Every lawyer who practices in the criminal system

       14      knows it.

       15                 COUNCILMAN COHEN:  I'm going to

       16      interrupt.

       17                 MR. ROSEN:  Councilman, if you've

       18      practiced in the criminal system, you know it to.

       19                 COUNCILMAN COHEN:  Mr. Rosen and Mr.

       20      Tennis, could you be available for questions?  We

       21      want to have a brief announcement about the

       22      students who are here.  And then I notice.

       23                 President Judge Bonavitacola is in the

       24      courtroom.  We know how busy he is.  We'd like to

       25      have him testify, but we would like you to come
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        2      back for questioning?  Will you remain in the

        3      hearing room?

        4                 MR. ROSEN:  I would be happy to.  Can I

        5      just give an answer to the other statement that

        6      was made right now, Councilman, before I forget?

        7                 COUNCILMAN COHEN:  Go ahead, go ahead.

        8                 MR. ROSEN:  I have a bad memory

        9      sometimes.

       10                 COUNCILMAN COHEN:  All right, go ahead.

       11                 MR. ROSEN:  It was interesting to me

       12      that Councilman Ortiz talked about the power of

       13      the Commonwealth and mentioned how poor people

       14      have to go with the public defender's office who

       15      are overburdened and overwhelmed with the number

       16      of cases that they have.

       17                 The fact is that the same situation

       18      exists in the district attorney's office.  My DAs

       19      have nothing but serious cases in the major trials

       20      unit, and they'll go into court with 3, 4, 5, 6

       21      cases on a particular day, a single DA.  Our DAs

       22      in the municipal court unit have just hundreds of

       23      cases every week.  And yet it seems as though we

       24      don't get any more DAs in our office year after

       25      year after year after year because of budgetary
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        2      problems.

        3                 So I sympathize and I don't necessarily

        4      disagree with what Councilman Ortiz says about the

        5      defender's office and what happens to poor people

        6      sometimes.  He has a legitimate point when it

        7      comes to that.

        8                 But what you have to realize is that

        9      when everybody comes and talks about the power of

       10      the DA's office and our enormous resources, I have

       11      my DAs sometimes going out and paying for legal

       12      pads 'cause they don't have enough.  So that,

       13      frankly, is slightly overblown when it comes to

       14      our office.

       15                 COUNCILMAN COHEN:  All right, that's a

       16      good point.

       17                 MR. ROSEN:  Thank you.

       18                 COUNCILMAN COHEN:  And if you'll just

       19      remain here, we'll call you right back after Judge

       20      Bonavitacola testifies.

       21                 The Chair recognizes Councilwoman

       22      Blackwell for the purpose of welcoming some guests

       23      here.

       24                 COUNCILWOMAN BLACKWELL:  Thank you, Mr.

       25      Chairman.
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        2                 Certainly, we want to welcome some

        3      students with their teacher and one of their

        4      parents, John Ross, who are here today.  These

        5      students are from Sayre Middle School, at 58th and

        6      Walnut Streets.

        7                 And we are certainly very, very glad to

        8      have them here and to hear about such an important

        9      issue.  We're talking about the role of prisoners

       10      and how their rights are impacted by two questions

       11      on the ballot.  And so it's very, very important

       12      that you realize how government discusses

       13      important questions.

       14                 But we want to welcome you to this City

       15      Council hearing on law and government chaired by

       16      Councilman David Cohen, and we hope you can come

       17      back again and stay a while.

       18                 Thank you so much.

       19                 COUNCILMAN COHEN:  Thank you,

       20      Councilwoman Blackwell.

       21                 (Applause.)

       22                 COUNCILMAN COHEN:  The Chair would like

       23      to request Judge Bonavitacola to come forward.

       24                 (Judge Alex Bonavitacola comes

       25      forward.)
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        2                 COUNCILMAN COHEN:  Thank you.  Please

        3      be good enough to identify yourself for the

        4      record, and please hold the microphone very close

        5      to yourself.

        6                 JUDGE BONAVITACOLA:  Alex Bonavitacola,

        7      President Judge, Court of Common Pleas, First

        8      Judicial District.

        9                 Councilman, I'm here today to answer

       10      any questions that you or your colleagues may

       11      have.  I have a few comments that I would like to

       12      offer to you by way of the impact that I see that

       13      this constitutional amendment would have on the

       14      citizens and the counsel and the court of

       15      Philadelphia.

       16                 COUNCILMAN COHEN:  Please go ahead,

       17      sir.

       18                 JUDGE BONAVITACOLA:  First of all, we

       19      have to be prepared to increase budgets.  And I

       20      know that's a problem.  And the increase in

       21      budget, most assuredly, will come from the

       22      district attorney's office, from the Defender

       23      Association, and from the court in order to

       24      properly fund our counsel fee payments for

       25      indigent defendants.  And we also have to have an



                                                                87

        1            COMM. ON LAW & GOV'T - RES. NO. 980660

        2      eye towards the increase in the monies available

        3      for juror fees.

        4                 So I give you that as a precautionary

        5      thing that should be thought about.  And that is

        6      that it will be, I think, a substantial increase

        7      in expenditures that we now make for these various

        8      -- to these various sources.

        9                 I also have a feeling that if it ain't

       10      broke, don't fix it.  And if, as has been reported

       11      by the press, the district attorney's office is

       12      saying, Well, we would only insist on a jury trial

       13      in 5 percent of the cases, are we really talking

       14      about something so substantial that we have to

       15      upset the existing status quo?

       16                 I don't think that this is a question

       17      of judge-bashing.  I think it is a question of

       18      judge-shopping.  If they are dissatisfied with a

       19      judge's philosophy, they will look to get the case

       20      out of that room or to turn it over to the hands

       21      of a jury where they feel that they have people

       22      more sympathetic to their point of view than the

       23      judge would be.

       24                 For the most part, if we want to talk

       25      about homicides and if we want to talk about
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        2      felonies, we're all ware of the fact that

        3      first-degree and second-degree homicide carry with

        4      it statutory penalties the judge has no ability to

        5      tamper with.  Third-degree murder has a range of

        6      from 10 to 20 years; and depending upon the

        7      circumstances, the judge has the right to decide

        8      what the penalty is.

        9                 As far as felonies are concerned, we

       10      have statewide guidelines for sentencing.  And if

       11      a judge deviates from the sentencing, he must or

       12      she must provide written commentary as to why

       13      there's a deviation from those guidelines.

       14                 So I am frankly a little bit concerned

       15      as to the reason why this is being offered to the

       16      public.  And as I said, if we're talking 5 percent

       17      of the cases, we're not really talking about a

       18      substantial amount of the cases.

       19                 I have statistics.  And the last year

       20      that I have that has been prepared by the

       21      administrative office of the Pennsylvania courts

       22      is for the calendar year 1996.  And I want to show

       23      you that there is something peculiar or different

       24      about Philadelphia than other counties in

       25      Pennsylvania.
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        2                 In the year 1996, 19,335 criminal cases

        3      were disposed, of which 9576 were guilty pleas,

        4      3177 were non-jury trials, and 541 were jury

        5      trials.  If they are talking about 5 percent of

        6      the non-jury trials, then we are talking about

        7      what, another 150 cases, 200 cases at the most.

        8      And if we are going through this exercise for that

        9      purpose, I don't think there's a cost benefit

       10      attached to it.

       11                 By comparison, if you want to look at

       12      Lehigh County, which is Allentown, they disposed

       13      of 3700 cases, of which 2334 were by way of guilty

       14      plea, which means that 2/3 of their cases were

       15      disposed of by guilty pleas as opposed to the

       16      totals that I have shown you where, it's less than

       17      half.

       18                 Now, they had only 13 non-jury trials

       19      and 37 jury trials.  So the impact of the district

       20      attorney being able to insist on a jury trial

       21      would only have affected 13 of their cases, and 5

       22      percent of that is almost de minimus.  Whereas in

       23      our county, we will have to increase, along the

       24      lines that I've indicated to you, all of these

       25      various appropriations to accommodate them.
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        2                 If they are concerned about the penalty

        3      phase of it, as I said, there are already

        4      statutory penalties, mandatory penalties, and

        5      sentencing guidelines.  And I frankly am at a loss

        6      to understand the need for this constitutional

        7      amendment.

        8                 These are the comments I offer to you.

        9                 COUNCILMAN COHEN:  Questions?

       10      Councilman Nutter?

       11                 COUNCILMAN NUTTER:  Thank you, Mr.

       12      Chairman.

       13                 Good morning, Your Honor.

       14                 JUDGE BONAVITACOLA:  Good morning.

       15                 COUNCILMAN NUTTER:  I want to make sure

       16      that I took the numbers down correctly.  Did you

       17      say that the First Judicial District disposed of

       18      19,336 criminal cases.

       19                 JUDGE BONAVITACOLA:  In 1996.

       20                 COUNCILMAN NUTTER:  1996.

       21                 JUDGE BONAVITACOLA:  They're the last

       22      full-year statistics I have.

       23                 COUNCILMAN NUTTER:  I understand.  And

       24      that there were 9,576 guilty pleas?

       25                 JUDGE BONAVITACOLA:  Correct.
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        2                 COUNCILMAN NUTTER:  And 3,177 non-jury

        3      trials?

        4                 JUDGE BONAVITACOLA:  Correct.

        5                 COUNCILMAN NUTTER:  And 541 jury

        6      trials?

        7                 JUDGE BONAVITACOLA:  That's right.

        8                 COUNCILMAN NUTTER:  Okay.  So that

        9      leaves somewhere in the neighborhood of -- what

       10      happened to the other 6,000-some-odd cases?

       11                 JUDGE BONAVITACOLA:  2692 were disposed

       12      of by being withdrawn.

       13                 COUNCILMAN NUTTER:  Withdrawn.  Now,

       14      who withdraws the case?

       15                 JUDGE BONAVITACOLA:  Well, the

       16      prosecutor would withdraw them if they felt it was

       17      not worthy of prosecution.

       18                 COUNCILMAN NUTTER:  Okay.  And that's

       19      2692 withdrawn, and so that leaves us with 3 to

       20      4,000 still sitting out there.  What happened to

       21      those cases?

       22                 JUDGE BONAVITACOLA:  Well, they fall

       23      into a variety of categories.  There's ARD, which

       24      accounts for another 285.

       25                 COUNCILMAN NUTTER:  ARD, mm-hmm.
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        2                 JUDGE BONAVITACOLA:  There are

        3      Rule 1100 dimissals, which accounted for 35 during

        4      that year.

        5                 COUNCILMAN NUTTER:  Okay.

        6                 JUDGE BONAVITACOLA:  And then there's

        7      another category called "inactive cases," and I

        8      frankly don't know what that means.

        9                 COUNCILMAN NUTTER:  I understand, no

       10      problem.

       11                 On the 3177 non-jury trials, do you

       12      have any information as to what the actual

       13      disposition was in those particular cases; guilty,

       14      not guilty?

       15                 JUDGE BONAVITACOLA:  I do not.

       16                 COUNCILMAN NUTTER:  Okay.  And how

       17      about for the 541 jury trials?

       18                 JUDGE BONAVITACOLA:  I do not.

       19                 COUNCILMAN NUTTER:  Okay.  Now, do you

       20      keep a list over at the First Judicial District of

       21      any of the alleged soft judges, people who are

       22      predisposed to be biased towards the prosecution?

       23      Is there an active running list of these people?

       24                 JUDGE BONAVITACOLA:  We do not.

       25                 COUNCILMAN NUTTER:  Okay.  And do you
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        2      believe that there's any particular overwhelming

        3      bias by the, what are there, 70 or 80 common pleas

        4      court judges?

        5                 JUDGE BONAVITACOLA:  Well, we have 90

        6      but approximately 60 of them are deployed on the

        7      criminal side of the court.

        8                 COUNCILMAN NUTTER:  Now, do judges take

        9      an oath regarding their disposition of cases and

       10      how they handle jury and non-jury trials?  Are

       11      they supposed to be unbiased in the handling of

       12      their duties?

       13                 JUDGE BONAVITACOLA:  Most assuredly.

       14      Their oath of office says that they will abide by

       15      the constitution and the statutes adopted pursuant

       16      to the constitution.

       17                 COUNCILMAN NUTTER:  And what is the

       18      function of a judge in a courtroom, a jury or a

       19      non-jury trial?  What is their role?

       20                 JUDGE BONAVITACOLA:  The role

       21      essentially is as follows:

       22                 In a jury trial, the judge is the

       23      arbiter of the law and instructs the jury on the

       24      items that they must consider and items they must

       25      ignore in reaching their decision on the question
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        2      of whether the person is guilty or not guilty.

        3                 In a non-jury trial, the judge

        4      instructs him or herself on the same issues of law

        5      but, at the same time, makes a determination as to

        6      what the facts are and whether the person is

        7      guilty or not guilty of the offense.

        8                 So essentially, it combines, in a

        9      non-jury trial, the function of fact-finding and

       10      law-finding in the judge.  And in the jury trial,

       11      those two issues are fundamentally separated.

       12                 COUNCILMAN NUTTER:  My last question

       13      would be:  As a practitioner, are there any

       14      particular reasons why defendants choose or choose

       15      not to have a jury trial?

       16                 JUDGE BONAVITACOLA:  One may be, if

       17      they are privately retaining counsel, expense.  I

       18      am sure that if you were to get practitioners and

       19      ask them to quote you what their reasonable fee

       20      would be for a jury and a non-jury trial, you

       21      would have a very wide divergence.

       22                 Number two is they would be put upon to

       23      come up with more monies perhaps with this

       24      newfangled theory of jury selection, where there

       25      are people who allegedly are experts on what kind
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        2      of jurors you should be picking.  That would be an

        3      additional expense that they would have to incur.

        4                 So things of that nature would

        5      certainly kill their right to request a jury

        6      trial.

        7                 COUNCILMAN NUTTER:  Okay.  Thank you,

        8      Your Honor.

        9                 COUNCILMAN COHEN:  Thank you.  Are

       10      there any other questions of Judge Bonavitacola?

       11                 (No response.)

       12                 COUNCILMAN COHEN:  Let me interpose

       13      one.  The views you represent seem to me to be

       14      similar to the views expressed by -- I may not

       15      have the exact name of the organization, but the

       16      Pennsylvania Conference of Trial Judges?

       17                 JUDGE BONAVITACOLA:  Yes.  We are

       18      constituent members of the Pennsylvania Conference

       19      of State Trial Judges.  They recognize that each

       20      individual community has a different history of

       21      handling matters, and they have recognized that

       22      this would impact severely on certain communities

       23      within the Commonwealth whose history and customs

       24      and usages are different.

       25                 COUNCILMAN COHEN:  And for that reason,
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        2      they've reached the conclusion to feel that these

        3      amendments are not in the best interests of the

        4      court system.

        5                 JUDGE BONAVITACOLA:  That's true.

        6                 COUNCILMAN COHEN:  All right, are there

        7      any other questions?

        8                 (No further questions at this time.)

        9                 COUNCILMAN COHEN:  If not, thank you

       10      very much.

       11                 I'm going to back down on my word to

       12      the two representatives of the district attorney's

       13      office to let a few other groups testify briefly

       14      because of time requirements.

       15                 Is Brenda Frazier here speaking on

       16      behalf of the Pennsylvania Prison Society?.

       17                 MR. ROSEN:  Excuse me, Councilman, I'm

       18      sorry to interrupt and I apologize.  It's just

       19      that this is obviously going much later than I

       20      expected or Mr. Tennis expected.  Can you give me

       21      some idea as to when --

       22                 COUNCILMAN COHEN:  In about 15

       23      minutes.

       24                 MR. ROSEN:  Okay.

       25                 COUNCILMAN COHEN:  Yeah, it will be
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        2      very brief.

        3                 MR. ROSEN:  Thank you.

        4                 COUNCILMAN COHEN:  But the staff made

        5      certain commitments that I want to adhere to

        6      representatives of these groups.

        7                 The Chair would like to recognize for a

        8      moment Councilman Rizzo to introduce another group

        9      of students.

       10                 COUNCILMAN RIZZO:  We have a visiting

       11      class, the 6th-grade class from Sayre Middle

       12      School, at 58th and Walnut, in Councilwoman

       13      Blackwell's district.  And with the class is Mr.

       14      Pitt, their teacher.  Welcome to City Council.

       15                 (Applause.)

       16                 COUNCILMAN COHEN:  Thank you very much.

       17      We're very pleased, indeed, to have you come.  And

       18      if you can't stay throughout the hearings, we

       19      invite you to come back again.  We'll try to get

       20      you credit for a civics course.

       21                 I would like to ask, is Barbara

       22      DiTullio here representing Pennsylvania NOW?

       23                 And is the representative of the

       24      National Clearinghouse for the Defense of Battered

       25      Women here?  Would you come forward too?
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        2                 And Citizens for Consumer Justice,

        3      Lauren Townsend, would you also come forward?

        4                 (Above parties come forward.)

        5                 COUNCILMAN COHEN:  And I would ask that

        6      each of you identify yourself for the record,

        7      identify the organization you're representing, and

        8      please hold the microphone very, very close to you

        9      in order to make sure that what you're saying is

       10      being heard by everyone.

       11                 Please go ahead, Miss DiTullio.

       12                 MS. DITULLIO:  Thank you.  My name is

       13      Barbara Burgos DiTullio, and I'm president of

       14      Pennsylvania National Organization for Women.  I

       15      want to thank you for the opportunity to speak

       16      before City Council today.

       17                 I appear before you representing the

       18      more than 9,000 members in 40 chapters across the

       19      state of Pennsylvania.  We strongly encourage City

       20      Council to pass the resolution against ballot

       21      question number 2 in the general election.  Ballot

       22      question 2 covers the proposed amendment to the

       23      Pennsylvania constitution, giving prosecutors the

       24      ability to request a jury trial in criminal cases.

       25                 Currently, under the Pennsylvania
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        2      constitution --

        3                 COUNCILMAN COHEN:  May I interrupt?  My

        4      impression was that was the first question.  Did I

        5      have that wrong?

        6                 MS. DITULLIO:  It may be.  I thought it

        7      was number 2.

        8                 COUNCILMAN COHEN:  Okay.  I think the

        9      first question on the ballot will relate to the

       10      jury question.

       11                 MS. DITULLIO:  And the second one will

       12      be the bail?

       13                 COUNCILMAN COHEN:  Apparently, it

       14      relates to the bail question.

       15                 MS. DITULLIO:  Okay.

       16                 COUNCILMAN COHEN:  And then the second

       17      question is the jury.

       18                 The third question, which this

       19      committee feels very strongly about, and

       20      Councilman Nutter was given the opportunity to

       21      make a long speech urging that we get modern

       22      voting machines everywhere.

       23                 COUNCILMAN NUTTER:  That's correct but

       24      I --

       25                 COUNCILMAN COHEN:  And to expedite the
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        2      electoral process.

        3                 MS. DITULLIO:  Well, then what I would

        4      request, Councilman Cohen, is that in my remarks,

        5      we just strike question 2, and we'll talk about

        6      this particular question.

        7                 COUNCILMAN COHEN:  Very good.

        8                 MS. DITULLIO:  Currently, under the

        9      Pennsylvania constitution, defendants have the

       10      right to decide whether they want a trial by jury

       11      or by judge.  If this amendment to the

       12      constitution passes, it would allow a prosecutor

       13      to demand a jury trial regardless of the

       14      defendant's decision.  Jury trials are longer and

       15      more expensive in cases heard by judges.

       16                 This brings me to my first point, which

       17      already has been stated by many other people, that

       18      this is an added financial burden to the taxpayers

       19      of Pennsylvania.

       20                 As to my second point, the reality is

       21      that women still earn less than men across the

       22      board.  This is true specifically in

       23      Pennsylvania.  Women also hold the majority of

       24      low-wage jobs in the Commonwealth.

       25                 We cannot ignore the economic burden
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        2      that this would place on women who are defendants

        3      in criminal cases.  It could force many innocent

        4      women, especially poor women and those who are

        5      victims of domestic violence into no-win

        6      situations.

        7                 These women must be able to determine

        8      for themselves if they can afford the added cost

        9      of a jury trial and the additional expense of

       10      expert testimony from witnesses which are

       11      frequently required to explain the kind of trauma

       12      that domestic violence victims go through.  Those

       13      women who cannot afford a jury trial may then be

       14      forced to plea-bargain, even if they are innocent.

       15                 Finally, we are in agreement with

       16      concerns expressed by a number of other women's

       17      organizations, including the National

       18      Clearinghouse for the Defense of Battered Women

       19      and the Pennsylvania Coalition Against Domestic

       20      Violence.  They have raised a key issue concerning

       21      the misinformation that exists about battered

       22      women.

       23                 These stereotypes and prejudices may be

       24      used by prosecutors to misdirect the jury's

       25      attention.  The real issue of self-defense can be
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        2      lost and the focus can quickly become whether the

        3      woman is really battered.  At least under the

        4      current system, judges have a track record of

        5      hearing such cases and may be in a better position

        6      to make a ruling based on facts instead of

        7      stereotypes.

        8                 In the interest of justice, we believe

        9      that defendants should be the ones to choose their

       10      method of trial.  Please allow those who do not

       11      want or cannot afford jury trials to continue

       12      making this determination for themselves.  And we

       13      hope that City Council will consider passing a

       14      resolution in opposition to this amendment to the

       15      Pennsylvania constitution.

       16                 I also have testimony here, but I will

       17      wait until the other people go from the

       18      Pennsylvania Coalition Against Domestic Violence.

       19      They had it faxed today and we did hand it in, and

       20      I could read it in, if you choose, but I'll let

       21      the others --

       22                 COUNCILMAN COHEN:  Why don't you do

       23      that after the live witnesses testify.

       24                 MS. DITULLIO:  Okay, good.

       25                 MS. LAURA:  Members of City Council, my
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        2      name is Lisa Laura, and I'm the legal coordinator

        3      at the National Clearinghouse for the Defense of

        4      Battered Women, located here in Philadelphia.

        5                 The National Clearinghouse assists

        6      battered women who, in response to their

        7      victimization, end up in conflict with the law.

        8      All too frequently, women who have been battered

        9      and have not received adequate protection from

       10      society's institutions, including the police and

       11      the legal system, are forced to resort to violence

       12      or other illegal acts to defend their lives and

       13      those of their children against ongoing abuse.

       14      Sadly, these women who are victims then become

       15      defendants in a criminal prosecution.

       16                 Our mission, since we opened our doors

       17      in 1987, has been to advocate for these victims of

       18      violence who continue to flood our nation's

       19      courtrooms and fill our jails and prisons.

       20                 The National Clearinghouse strongly

       21      opposes Joint Resolution 1998-2, ballot question

       22      number 2, I believe.  This proposed amendment to

       23      the Pennsylvania constitution giving the

       24      prosecution veto power over a defendant's critical

       25      decision to request or waive a jury trial
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        2      endangers battered women's safety and interferes

        3      with the fair and efficient resolution of their

        4      cases.

        5                 One of most troubling aspects of the

        6      proposed amendment is that it increases the

        7      likelihood that juror bias and misconceptions

        8      about battered women will be exploited and further

        9      undermines the possibility that battered will

       10      receive fair trials.

       11                 It's been our experience in working on

       12      cases throughout Pennsylvania and across the

       13      country that prosecutors frequently appeal to

       14      jurors' stereotypes biases, and misconceptions

       15      about battered women.  In doing so, they divert

       16      attention from the true legal issues in these

       17      cases and prevent juries from fairly and correctly

       18      assessing battered women's legal defense claims.

       19                 For instance, we know that many jurors

       20      think that battered women could leave their

       21      abusers at any time if they wanted to and believe

       22      that this is the only option that will lead to

       23      their safety.  We have seen some prosecutors

       24      exploit this misconception, suggesting to the jury

       25      that because the defendant did not just leave,
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        2      she's responsible for her own predicament, and

        3      that by staying with the batterer, she assumes the

        4      risk of his violence and waives the right to

        5      defend herself.

        6                 Similarly, jurors often misunderstand

        7      the reasons why battered women may decide not to

        8      leave, why they might choose not to call the

        9      police or report the abuse.  Prosecutors sometimes

       10      capitalize on these misunderstandings, urging the

       11      jury to find that if the abuse really occurred or

       12      was as bad as she described, she would have and

       13      should have sought help.  We have seen some

       14      prosecutors encourage jurors to find that because

       15      a battered woman did not leave or seek help, she

       16      simply must be lying about the abuse and the

       17      incident itself.

       18                 When prosecutors appeal to such biases,

       19      stereotypes, and misconceptions about battered

       20      women, injustice results.  The Supreme Court of

       21      this Commonwealth has recognized as much.  In

       22      Commonwealth v. Stonehouse, a landmark case in

       23      Pennsylvania, the defendant, herself a police

       24      officer, suffered a long and severe history of

       25      abuse at the hands of her husband.  She was
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        2      charged with killing him and claimed self-defense

        3      at trial.

        4                 In reversing her conviction, the

        5      Supreme Court noted that the Commonwealth had

        6      built its case upon erroneous misconceptions about

        7      battered women, and it detailed throughout its

        8      opinion the various ways in which the prosecutor

        9      had actively exploited them.  The court concluded

       10      that the jury had been forced to assess the

       11      defendant's claim of self-defense on the basis of

       12      unfounded myths.

       13                 Given jurors' biases, stereotypes, and

       14      misconceptions about battered women and the

       15      willingness of some prosecutors to exploit this

       16      misinformation, the defendant and not the

       17      prosecutor must have the ultimate right to assess

       18      whether a fair jury trial is possible.

       19                 When a battered woman defendant

       20      decides, after weighing the above factors, that

       21      she cannot get a fair trial by jury, her decision

       22      must stand; otherwise, she may be left at the

       23      mercy of a prosecutor who might override her

       24      decision and compel a jury trial precisely in

       25      order to exploit jurors' misinformation about
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        2      battered women.  By giving prosecutors this veto

        3      power, the proposed amendment would seriously

        4      jeopardize the ability of battered women to

        5      receive fair trials in this commonwealth.

        6                 Another very serious consequence of the

        7      proposed amendment is that it may increase the

        8      risk of violence against battered women.  For many

        9      battered women defendants, the pendency of the

       10      trial can be a very dangerous time.  The danger

       11      can come from either the batterer's family or the

       12      batterer himself if he is still alive.

       13                 The batterer, realizing that he has

       14      increased power, not that his partner is facing

       15      criminal charges, often intensifies his campaign

       16      of terror against her.  He knows that his partner

       17      has even less power than usual.

       18                 For example, what is she if going to do

       19      if she gets beaten up again, call the police?

       20      What will the police do when they find out she's

       21      got assault charges pending against her?

       22                 Additionally, a batterer can use a jury

       23      trial demand as yet another tactic of power and

       24      abuse.  A jury trial will inevitably drag out the

       25      proceeding, often over a year or more, thus



                                                                108

        1            COMM. ON LAW & GOV'T - RES. NO. 980660

        2      keeping the battered woman in a state of increased

        3      danger and vulnerability.  If she has not made

        4      bail, the effect of lengthening the process would

        5      be to keep her behind bars and away from her

        6      children.

        7                 While we understand that under the

        8      proposed amendment, the Commonwealth, rather than

        9      the complainant would make the ultimate decision

       10      of whether or not to demand a jury, obviously, the

       11      prosecutor will be strongly influenced by the

       12      complainant's desires.  From a practical

       13      standpoint, prosecutors might be hard pressed not

       14      to comply with a jury demand request from a

       15      complainant, given that many prosecutors cannot

       16      afford to lose their cooperation.

       17                 The National Clearinghouse is also

       18      concerned that if the proposed amendment is

       19      passed, it will be used by the prosecutor to force

       20      plea negotiations.  We work with countless

       21      battered women who, arguably, should not even have

       22      been arrested since they were acting to defend

       23      themselves.  Yet, many of these women simply

       24      collapse under the pressure of the prosecution and

       25      take pleas despite their factual innocence.  And
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        2      this is when they are not forced into jury trials

        3      against their will.

        4                 This is especially so for poor and

        5      middle-income battered women, who often scrape up

        6      their last dollars to afford attorneys and experts

        7      and could easily be bullied into pleading instead

        8      of undergoing the expense and other risks of a

        9      jury trial.

       10                 Finally, giving the Commonwealth the

       11      right to compel a jury trial will impact

       12      profoundly on those communities with limited

       13      judicial resources and interfere with battered

       14      women's access to civil justice, including

       15      protection orders and family law matters.  This

       16      will inevitably mean delay for battered women and

       17      children, who often desperately and urgently need

       18      help and protection from the legal system.

       19                 This delay only serve to increase the

       20      danger in the household and make it more likely

       21      that some battered women will have no choice but

       22      to resort to violence to defend their lives and

       23      those of their children.  The very system that

       24      battered women will then turn around and prosecute

       25      them as defendants, and the cycle of injustice
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        2      will continue.

        3                 For all of the above reasons and in the

        4      interest of justice for all battered women charged

        5      with crimes, we strongly urge voters to join us in

        6      opposition to the proposed amendment.

        7                 Thank you.

        8                 COUNCILMAN COHEN:  Well, thank you.

        9      I'm going to ask that everybody remain for

       10      questions.

       11                 Miss Frazier, I'm going to ask Miss

       12      Frazier to be next 'cause I called her first and

       13      she had to be out of the room.

       14                 But do I understand, Miss Townsend, I

       15      don't want to get into a discussion, but did your

       16      testimony say that if the amendment passes -- not

       17      Miss Townsend, you --

       18                 MS. LAURA:  Laura, Miss Laura.

       19                 COUNCILMAN COHEN:  Yeah, thank you.

       20      That what the amendment proposes to do is to take

       21      the ultimate decision as to a jury away from the

       22      defendant and grant it to the prosecutor?

       23                 MS. LAURA:  Exactly.

       24                 COUNCILMAN COHEN:  That is the impact,

       25      you're saying?
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        2                 MS. LAURA:  Yes.

        3                 COUNCILMAN COHEN:  All right.  That can

        4      be discussed, you know, and agreed with or

        5      disagreed with.  I just wanted to make sure I

        6      understood the impact.

        7                 Miss Frazier.

        8                 MS. FRAZIER:  Good morning, Mr.

        9      Chairman.

       10                 COUNCILMAN COHEN:  Identify yourself

       11      and the organization for which you speak.

       12                 MS. FRAZIER:  Members of the City

       13      Council Committee on Law and Government, my name

       14      is Brenda Frazier Clemens.  I'm a member of the

       15      Board of Directors of the Pennsylvania Prison

       16      Society.

       17                 COUNCILMAN COHEN:  And the past

       18      president of the barristers.

       19                 MS. FRAZIER:  You're very kind, thank

       20      you.

       21                 I'm here to present the testimony of

       22      the Executive Director, Mr. William DiMascio.  I

       23      offer it to you on behalf of the board of

       24      directors; our chairperson, Dr. Julia Hall; and

       25      the many Pennsylvanians whose lives have been
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        2      touched by the Pennsylvania Prison Society.

        3                 The Pennsylvania Prison Society dates

        4      from 1787, when it pioneered prisoner visitations.

        5      It is the oldest organization of citizen

        6      volunteers from all walks of life that seeks to

        7      promote prison reform.  They have become advocates

        8      for prisoners and their families in securing

        9      humane treatment and a rehabilitative model for

       10      all prison strategies.

       11                 These are the remarks of Mr. William

       12      DiMascio, Executive Director:

       13                 Once again, next month, Pennsylvanians

       14      will be asked to make an important change to the

       15      state constitution.  Supporters of the amendment

       16      would like to consider it as the Commonwealth

       17      right to trial by jury, but you might also wish to

       18      consider it as giving the Commonwealth more power

       19      to hold over the head of the accused.

       20                 The Pennsylvania Prison Society joins

       21      with the diverse assortment of organizations that

       22      urge you to vote no on this amendment.  In fact,

       23      the only proponents of this change are members of

       24      the District Attorneys Association.  They don't

       25      like to lose trials.  And when they do lose, they
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        2      like to have a scapegoat; usually, that takes the

        3      form of a judge.

        4                 It's been said that prosecutors want

        5      this change so that they can put an end to

        6      judge-shopping.  Defendants, they say, use their

        7      right to demand or waive jury trials as a means of

        8      finding judges that they feel will be lenient.

        9      Some judges are more lenient than others; of

       10      course, just as some are harsher than others.

       11                 On balance, however, Pennsylvania's

       12      criminal justice system can hardly be called soft

       13      when, in a period of declining crime rates, our

       14      prison population's arising at record rates.  We

       15      now have more than 36,000 inmates at state prisons

       16      -- that's 150 percent of their capacity -- and

       17      more than 20,000 others in county jails.

       18                 What this amendment would do is to take

       19      rule-making power away from the court, the only

       20      impartial party in a criminal proceeding, and give

       21      to it the prosecutor.  Prosecutors already are

       22      acknowledged to be the most powerful players in

       23      the courtroom.  They have the power to determine

       24      who gets charged, the nature of the crime, when to

       25      engage in plea-bargaining, and so forth.  And
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        2      compared with most criminal defendants who are

        3      represented by public defenders, district

        4      attorneys have access to the public treasury and

        5      virtually unlimited legal resources.

        6                 The defendant, on the other hand, has

        7      only one right:  to demand a jury trial if he

        8      feels he has a strong enough case and if he can

        9      afford to pay a lawyer.

       10                 We ought not to be altering the

       11      constitution in a way that creates a financial

       12      hardship for the accused to defend himself; nor

       13      should we be seeking such a change as a way of

       14      strong-arming defendants into accepting plea

       15      bargains and plea agreements.

       16                 Finally, votes should be wary of this

       17      measure, as it appears to be part of a movement to

       18      rewrite the constitution in bits and pieces,

       19      almost always with limited knowledge and input

       20      from the electorate.

       21                 Another current ballot question would

       22      alter provisions of the constitution which have to

       23      do with denial of bail in criminal cases.  This

       24      measure would also undo important decisions

       25      established by our constitutional framers, who
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        2      were well aware of the power of the state to take

        3      unfair advantage of individual citizens.

        4                 When you consider the total political

        5      nature of last year's referendum on the Pardon's

        6      Board, that makes three amendments in the course

        7      of a year.  If we need to amend the constitution

        8      this rapidly, it might be time to consider a

        9      Constitutional Convention.

       10                 In the meantime, we urge voters to put

       11      a stop to this piecemeal tinkering with justice.

       12                 Thank you.

       13                 COUNCILMAN COHEN:  Thank you very much,

       14      Miss Frazier.

       15                 Before Miss Townsend goes, let me make

       16      clear for the record that this committee worked

       17      very hard to get witnesses from every conceivable

       18      point of view.  We sent notices to every

       19      organization we had a record of.  No matter what

       20      their positions were.  And those who accepted the

       21      invitation -- and most of the groups were called

       22      two or three times to make sure that we heard from

       23      them.

       24                 So that what we're having here is the

       25      testimony not of a selected group of individuals
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        2      at all, but of those who responded to the

        3      committee's request and invitation to be heard on

        4      this testimony.

        5                 I just make that clear that this is not

        6      a selected group of organizations or of witnesses,

        7      but it was open to everybody.  The media had been

        8      informed several weeks ago that such a hearing

        9      would be held.  They have apparently been working

       10      very hard 'cause we've heard from many people that

       11      they've been contacted by the media.

       12                 Miss Townsend, we're delighted that

       13      you're here.  Please proceed with your statement.

       14                 MS. TOWNSEND:  Thank you, Councilman

       15      Cohen.

       16                 COUNCILMAN COHEN:  Just one moment.

       17                 COUNCILMAN RIZZO:  Excuse me.

       18      Councilman Longstreth has --

       19                 COUNCILMAN LONGSTRETH:  Could I

       20      interrupt for a moment?  I have to leave.

       21                 COUNCILMAN COHEN:  Yes, Councilman

       22      Longstreth.

       23                 COUNCILMAN LONGSTRETH:  And I'd simply

       24      like to put on the record the fact that I am for

       25      this amendment and would so vote if I were here.
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        2      Is that appropriate?

        3                 COUNCILMAN COHEN:  That's appropriate,

        4      to record your vote.

        5                 COUNCILMAN LONGSTRETH:  Thank you.

        6                 COUNCILMAN COHEN:  Yes, thank you.

        7                 Go ahead, Miss Townsend.

        8                 MS. TOWNSEND:  Thank you, Councilman

        9      Cohen.  Thank you all for allowing me to speak

       10      this morning.  I have copies of my very terse and

       11      brief testimony right here for you.  And I'm going

       12      to echo what you've heard a great deal about this

       13      morning, about disparity of resources.

       14                 Again, my name is Lauren Townsend, and

       15      I'm the Executive Director of Citizens for

       16      Consumer Justice, or CCJ.

       17                 CCJ is the state's largest consumer

       18      organization working on health and safety issues

       19      and on the preservation of our justice system.  We

       20      urge Pennsylvanians to vote no on the November

       21      ballot question concerning the Commonwealth's

       22      right to a jury trial.

       23                 As in a civil trial, where a plaintiff

       24      is up against the resources of a corporate

       25      defendant, the defendant in a criminal trial has
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        2      fewer resources than the Commonwealth.  It is only

        3      with our pursuit of a level playing field that

        4      impartiality and fairness can prevail in our

        5      justice system.

        6                 Most plaintiffs in civil trials and

        7      defendants in criminal trials have only one

        8      attorney and a minimal support staff to assist

        9      them in their case.  As consumers and to achieve

       10      balance and fairness, they must continue to have

       11      the right to choose their finder of fact.

       12                 A constitutional amendment giving more

       13      power to prosecutors in criminal cases is

       14      anti-consumer, and it's stripping a defendant of

       15      the right to choose which finder of fact he or she

       16      believes will be more impartial.  It is the

       17      impartiality of our system and our unwillingness

       18      to give unbridled power to the state which makes

       19      our justice system the envy of countries around

       20      the world.

       21                 I urge members of City Council and the

       22      voters of Philadelphia and Pennsylvania to defeat

       23      this measure and preserve our justice system.

       24                 Thank you.

       25                 COUNCILMAN COHEN:  Thank you very much.
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        2                 Any questions from members of the

        3      committee of any of the members?

        4                 (No questions at this time.)

        5                 COUNCILMAN COHEN:  I thought this

        6      testimony of before -- I'm going to ask you to

        7      read the statement.

        8                 MS. DITULLIO:  Thank you, Councilman

        9      Cohen.

       10                 This statement is from the Pennsylvania

       11      Coalition Against Domestic Violence.  They are

       12      based in Harrisburg, but I will just read this --

       13                 COUNCILMAN COHEN:  It's a brief

       14      statement, I trust.

       15                 MS. DITULLIO:  I'm going to actually

       16      not go over all the points because the points have

       17      already been made.

       18                 COUNCILMAN COHEN:  We'll be very, very

       19      appreciative of that, and we can put the whole

       20      statement in the record.

       21                 MS. DITULLIO:  Thank you.

       22                 The Pennsylvania Coalition Against

       23      Domestic Violence (PCADV) is a private, nonprofit

       24      organization dedicated to ending violence against

       25      women and children and restoring their fundamental
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        2      right to live fear in their own homes.

        3                 PCADV, the first state domestic

        4      violence coalition in the country, was founded in

        5      1976.  Today it is comprised of 65 member programs

        6      that provide lifesaving services to victims of

        7      domestic violence throughout the Commonwealth.

        8      PCADV operates the National Resource Center on

        9      Domestic Violence and is a partner in the National

       10      Battered Women's Justice Project.

       11                 The constituency of PCADV includes both

       12      battered women who are victims or witnesses of

       13      crime and those who are also defendants.

       14      Therefore, in our evaluation of the proposed

       15      constitutional amendments, we have viewed the

       16      proposal from the side of the prosecution as well

       17      as the defense.

       18                 PCADV supports all efforts to build

       19      confidence in the legal system to assure that the

       20      rights of the accused and the victims alike are

       21      given due consideration and to enhance the cause

       22      of justice for all.

       23                 After careful analysis, PCADV last year

       24      voted to oppose this amendment.  Our position

       25      follows.
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        2                 The proposed constitutional amendment

        3      will adversely affect the lives of battered women.

        4      And just some key points:

        5                 It would delay justice and diminish

        6      safety; it would require additional court time and

        7      likely continuances; it would put further demands

        8      on our limited civil court resources; it could

        9      disproportionately affect low- and moderate-income

       10      defendants; batterers also would be provided with

       11      another tool to use against their abused partners

       12      with these kinds of delays.

       13                 If prosecutors receive the power to

       14      demand a jury trial, a batterer may advocate that

       15      the prosecutor opt for a jury trial in order to

       16      continue his harassment and abuse of the victim.

       17      The batterer may argue for a jury trial in order

       18      to delay the trial, keep her in jail if she's not

       19      out on bail, or increase her attorney's fees.  The

       20      proposed amendment would not guarantee successful

       21      prosecutions of batterers.

       22                 I would think that most of the comments

       23      that are made here and the rest of the testimony,

       24      I hope, will be made a part of the record?

       25                 COUNCILMAN COHEN:  It will be.
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        2                 MS. DITULLIO:  It mostly echoes a lot

        3      of the things that we've already heard from the

        4      National Clearinghouse, from NOW, and from others.

        5                 And I thank you for the opportunity to

        6      speak.

        7                 COUNCILMAN ORTIZ:  I have one question.

        8                 COUNCILMAN COHEN:  Go ahead, Councilman

        9      Ortiz.

       10                 COUNCILMAN ORTIZ:  The district

       11      attorney came in and painted with a broad brush

       12      the bias that this current system has against the

       13      prosecutor and the state.  And one line that just

       14      hits me says that the current system -- and I want

       15      your opinion about this line and what you think of

       16      it.

       17                 The current system that exists is

       18      completely one-sided and completely unfair to the

       19      victims.

       20                 And I would like someone to give me --

       21      if the criminal justice system that we have today

       22      is totally balanced towards the defendant and that

       23      the state is put into such an unequal sort of

       24      situation, I guess, as this statement says.

       25                 COUNCILMAN COHEN:  Pleasant go ahead.
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        2                 MS. LAURA:  Well, I can tell you just

        3      from --

        4                 COUNCILMAN COHEN:  Just identify

        5      yourself again for the record.

        6                 MS. LAURA:  My name is Lisa Laura, and

        7      I'm an attorney at the National Clearinghouse for

        8      the Defense of Battered Women.

        9                 And from our experience, the vast

       10      majority, the overwhelming majority of

       11      battered-women defendants are convicted and go to

       12      prison for a long time.  So, from our perspective,

       13      the Commonwealth seems to be doing just fine

       14      without a constitutional right to a jury trial.

       15                 COUNCILMAN ORTIZ:  And you mean that

       16      they're not understanding and they're not finders

       17      of justice?  Or they're finders of a victory in

       18      terms of how many people they put away?

       19                 COUNCILMAN COHEN:  You don't have to

       20      answer that.

       21                 COUNCILMAN ORTIZ:  You don't have to

       22      answer that.

       23                 COUNCILMAN COHEN:  I think the question

       24      was in--

       25                 MS. LAURA:  I think that should be the
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        2      goal.  I don't know if that is the reality.

        3                 MS. DITULLIO:  May I also make a

        4      point?  And I'm not sure if the National

        5      Clearinghouse could bear this out in terms of --

        6                 COUNCILMAN COHEN:  Please identify

        7      yourself for the court reporter.

        8                 MS. DITULLIO:  I'm Barbara DiTullio,

        9      from the Pennsylvania National Organization for

       10      Women.

       11                 There were statistics I had at one time

       12      and I'm sorry I don't have them with me.  But when

       13      we had looked at gender in terms of sentencing, it

       14      frequently looked that women were given harsher

       15      sentences when they commit of crimes so I also

       16      would -- and I'm not sure if this is something

       17      that still bears out true in terms of the battered

       18      women, but we're actually talking about all kinds

       19      of crimes.  I could possibly look for those

       20      statistics to also give you that.

       21                 But it does look like when women break

       22      the law, or when they commit a crime, they

       23      frequently are given harsher sentences than men.

       24                 COUNCILMAN COHEN:  All right, thank

       25      you.
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        2                 Any other questions of any of the

        3      panelists?

        4                 (No further questions at this time.)

        5                 COUNCILMAN COHEN:  If not, thank you

        6      all for your testimony.

        7                 MS. DITULLIO:  Thank you.

        8                 COUNCILMAN COHEN:  Thank you.

        9                 Would the two representatives from the

       10      district attorney's office come forward, and we

       11      can resume the questioning.  And the Chair will be

       12      recognizing Councilman Nutter.

       13                 (Messrs. Rosen and Tennis return to

       14      witness table.)

       15                 COUNCILMAN NUTTER:  Thank you, Mr.

       16      Chairman.

       17                 Just let me get a little -- just let me

       18      get a little background information.  It is Mr.

       19      Rosen and Mr. Tennis; is that correct?

       20                 MR. TENNIS:  That's correct.

       21                 COUNCILMAN NUTTER:  Okay.  And both of

       22      you are staff personnel for the district

       23      attorney's office; is that right?

       24                 MR. TENNIS:  That's right.

       25                 COUNCILMAN NUTTER:  And you're both on
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        2      the payroll of DA's office?

        3                 MR. ROSEN:  That's correct.

        4                 COUNCILMAN NUTTER:  Okay.

        5                 MR. ROSEN:  Last time I got a check,

        6      yes, sir, that's where it came from.

        7                 COUNCILMAN NUTTER:  Okay.  Now, what,

        8      if any, association or connection do you have to

        9      the Pennsylvania District Attorneys Association?

       10                 MR. TENNIS:  The district attorney of

       11      Philadelphia is the legislative chair for the

       12      Pennsylvania District Attorneys Association, and

       13      we -- that's the connection.

       14                 MR. ROSEN:  I'm a member, I mean, like,

       15      I think, all DAs throughout the state are.

       16                 MR. TENNIS:  And I'm also a member.

       17                 MR. ROSEN:  That's the extent of it,

       18      pretty much.

       19                 COUNCILMAN NUTTER:  And what was the

       20      origin of this legislation that has now led to the

       21      ballot question?

       22                 MR. TENNIS:  You bet.  It occurred in

       23      19 -- well, originally, there was a statute passed

       24      by the General Assembly, I believe, in 1979 or

       25      1980.  It was in 1983 that the Pennsylvania
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        2      Supreme Court --

        3                 COUNCILMAN NUTTER:  No, no, I'm sorry.

        4      I have all of that history.

        5                 MR. TENNIS:  Okay.  After the Supreme

        6      Court struck down the statute in 1983, the

        7      district attorney, Ed Rendell, initiated this and

        8      put this proposal in.  He felt very strongly at

        9      the time that this was a great injustice for

       10      victims and that it was unfair.  And initially, he

       11      put the proposal in.

       12                 And the proposals's been put in as bill

       13      form pretty much repeatedly in session after

       14      session, but it did not pass.  Of course, a

       15      constitutional amendment has to pass in two

       16      consecutive sessions.  So it didn't pass until the

       17      1995-'96 session, and then it just passed this

       18      spring, in the '97-'98 session.

       19                 But, originally, it was put in by Ed

       20      Rendell.

       21                 COUNCILMAN NUTTER:  Well, when you say

       22      it was put in by Ed Rendell, I mean --

       23                 MR. TENNIS:  Well, he asked for it.

       24                 COUNCILMAN NUTTER:  -- he's not in the

       25      state house or state senate, so it was through the
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        2      DAs Association that he initiated the inquiry.

        3                 MR. TENNIS:  Right.  And he was --

        4                 COUNCILMAN NUTTER:  And what about the

        5      current bill; how did that come about?  Who pushed

        6      that?

        7                 MR. TENNIS:  Well, the District

        8      Attorneys Association has pushed it, and the prime

        9      sponsor was Senator Greenleaf.  The first time it

       10      went through, it was through Senator Schaeffer,

       11      who is no longer a senator, from Butler County.

       12      He pushed it through the first session, and he was

       13      the prime sponsor the second session.  Stuart

       14      Greenleaf, the chairman of the Senate Judiciary

       15      Committee, was the prime sponsor.

       16                 COUNCILMAN NUTTER:  Okay.  Now, from

       17      the testimony that was given, and there's also --

       18      as you are members of the Pennsylvania District

       19      Attorneys Association, there was, I guess, a case

       20      study or a white paper put together that talks

       21      about your position on this.  It's entitled, "The

       22      Commonwealth Right to a Trial by Jury Executive

       23      Summary."  And it has about eight points on it,

       24      many of which you've touched on in your

       25      testimony.
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        2                 It says in point number 5, Senate Bill

        3      555 simply restores a level playing field to

        4      defendants and victims alike, giving either the

        5      opportunity to have a jury hear the case.

        6                 I assume, it's the presumption that the

        7      playing field is not, from your perspective, level

        8      today?  Is that the assumption here?

        9                 MR. TENNIS:  Certainly, in respect to

       10      asking for a jury trial, that's right.  The

       11      defendant has the right to say whether the

       12      defendant wants a jury.  If our victim and the

       13      prosecutor wants a jury, they don't have that

       14      right.

       15                 So that's -- clearly, in respect to

       16      that right, it is not a level playing field.

       17                 COUNCILMAN NUTTER:  And that somehow

       18      impacts your ability to represent the victims and

       19      get justice for the Commonwealth?  Is that your

       20      testimony?

       21                 MR. TENNIS:  Yeah.  For example, back

       22      when I tried cases -- and I'm not going to name

       23      names of judges.  I think it would be

       24      inappropriate.

       25                 But I was in front of a judge who --



                                                                130

        1            COMM. ON LAW & GOV'T - RES. NO. 980660

        2                 COUNCILMAN NUTTER:  Well, why is that

        3      inappropriate if you make the complaint about the

        4      judge?

        5                 MR. TENNIS:  Because I don't think it

        6      should be about personalities, Councilman.  I

        7      think it should be about what the substantive

        8      issues --

        9                 COUNCILMAN NUTTER:  You think it should

       10      be about the entire First Judicial District.

       11                 MR. TENNIS:  No, it's -- the problems

       12      weren't just in Philadelphia; they were--

       13                 COUNCILMAN NUTTER:  If you don't want

       14      to blanketly criticize the judges, then maybe you

       15      should criticize those who are worthy of

       16      criticism.

       17                 MR. TENNIS:  Well, let me clarify that,

       18      and I think you're raising a good point.  We think

       19      that --

       20                 COUNCILMAN NUTTER:  I mean, you know,

       21      if you've got something to say, you should say it.

       22                 MR. TENNIS:  Sure.  The majority of

       23      judges do an excellent job.

       24                 COUNCILMAN NUTTER:  Okay.  Let's forget

       25      about them and let's talk about the ones that
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        2      you're concerned about.

        3                 MR. TENNIS:  So we're not criticizing

        4      any group.

        5                 Every defense attorney who practices

        6      regularly knows that there are judges that are out

        7      there that, for example, will not convict on a

        8      gun-mandatory sentence.  They don't like

        9      five-year.

       10                 COUNCILMAN NUTTER:  Like who?

       11                 MR. TENNIS:  I'm not going to name the

       12      names.  As I said before, I won't name the names,

       13      but they know that it's true, that there are

       14      judges who will not convict on a five-year gun

       15      mandatory because they don't like the law, and I

       16      can understand why they might not like the law.

       17      It's a tough law.

       18                 But what that means is every defense

       19      attorney, if we have a strong aggravated-assault

       20      shooting case, they know to waive a jury.  This is

       21      just their -- I'm just talking about the reality

       22      here, about the way it is now.

       23                 COUNCILMAN NUTTER:  I understand.  I

       24      actually want to talk about reality.  I mean, the

       25      judges don't operate in secret, right?  All the
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        2      cases are open to the general public?

        3                 MR. TENNIS:  Mm-hmm, yeah.

        4                 COUNCILMAN NUTTER:  People know who all

        5      the 90 CP judges are, the defense lawyers know

        6      them, the Commonwealth knows them.  I'm doubtful

        7      as to--

        8                 MR. TENNIS:  Well, the defense

        9      attorneys know them.  If they want to name them,

       10      they can, but we know that --

       11                 COUNCILMAN NUTTER:  But you complained

       12      about judges too so why don't want you just name

       13      them?

       14                 MR. TENNIS:  Because it -- we've bee

       15      accused of --

       16                 COUNCILMAN NUTTER:  What's the

       17      problem?

       18                 MR. TENNIS:  The problem is, we don't

       19      want to engage in bashing specific judges.  We

       20      want to talk about --

       21                 COUNCILMAN NUTTER:  I didn't ask you to

       22      bash.

       23                 MR. TENNIS:  We don't want to talk

       24      about particular --

       25                 COUNCILMAN NUTTER:  No, what you've
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        2      said is some judges won't do X.

        3                 MR. TENNIS:  That's correct.

        4                 COUNCILMAN NUTTER:  And I'm asking you,

        5      who are those judges so we know who they are

        6      because we have this unique system in Pennsylvania

        7      that we elect judges or we maintain judges.  And

        8      from your perspective, it sounds like maybe some

        9      shouldn't be retained.

       10                 Where would we get this information

       11      from?  I'm not in court every day; you are.

       12                 MR. TENNIS:  Well, we'll be happy -- as

       13      Mr. Rosen said, we'll be happy to have that

       14      conversation with you privately and--

       15                 COUNCILMAN NUTTER:  I don't want to

       16      have a private conversation.  If you've got

       17      something to say, say it on the public record so

       18      that the public knows.

       19                 MR. TENNIS:  Well, we're here saying

       20      it, but we're not going to -- we've been asked not

       21      to engage in judge-bashing and we don't want to

       22      get into judge-bashing.

       23                 COUNCILMAN NUTTER:  Okay.  You just

       24      want to bash the entire judiciary rather than

       25      individual judges.
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        2                 MR. TENNIS:  No.  As I said before, and

        3      I'll repeat it again:  we have said that the

        4      overwhelming majority of judges do an excellent

        5      job.  And, in fact, prosecutors overwhelmingly --

        6                 COUNCILMAN NUTTER:  Right, but there's

        7      a few unknown ones who will remain nameless for

        8      your purposes that you'd like to talk about and

        9      then change the constitution to deal with the

       10      unnamed judges who you don't want to talk about.

       11      That's what you want to do.

       12                 MR. TENNIS:  Well, everybody who

       13      practices in the criminal courts knows who they

       14      are.

       15                 COUNCILMAN NUTTER:  I don't practice in

       16      the criminal courts.

       17                 MR. TENNIS:  Right.  You raise a good

       18      point, though.

       19                 COUNCILMAN NUTTER:  Since our citizens,

       20      though, have to elect these judges or not elect

       21      them or not retain them, it seems to me that you

       22      have some obligation to come in with a decent

       23      level of information if you want to talk about

       24      people.

       25                 MR. ROSEN:  May I just address that,
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        2      Councilman?  I'm not going to mention judges'

        3      names either.

        4                 COUNCILMAN NUTTER:  Yeah, I figured

        5      that.

        6                 MR. ROSEN:  I think when you start

        7      talking about that, what you're talking about then

        8      is changing the focus of this discussion to

        9      personalities from issues.  And the bottom line --

       10                 COUNCILMAN NUTTER:  But you're talking

       11      personalities.

       12                 MR. ROSEN:  May I just finish?

       13                 COUNCILMAN NUTTER:  Your testimony is

       14      riddled with --

       15                 MR. ROSEN:  May I just finish?

       16                 COUNCILMAN NUTTER:  You say some judges

       17      are not -- are just not fair in certain types of

       18      cases.

       19                 MR. ROSEN:  That is correct.

       20                 COUNCILMAN NUTTER:  Who?

       21                 MR. ROSEN:  That is correct.  As I just

       22      told you, you want to change the focus of this to

       23      an attack on personalities and--

       24                 COUNCILMAN NUTTER:  No, I want to get

       25      to the bottom line of what your argument is.
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        2                 MR. ROSEN:  And we are not going to

        3      allow the issues to fall away to let this be your

        4      attacking judges, your attacking so-and-so, and

        5      now I --

        6                 COUNCILMAN NUTTER:  I haven't accused

        7      you of attacking anybody.  I'm trying to

        8      understand the basis of your statement.

        9                 MR. ROSEN:  That's exactly right.

       10                 COUNCILMAN NUTTER:  If you make a

       11      statement -- I assume when you go into court, if

       12      you make a statement, somebody might actually say,

       13      What's the basis for the statement?  Is that an

       14      unusual question that you might get in court?

       15                 MR. ROSEN:  The basis for my statement

       16      is --

       17                 COUNCILMAN NUTTER:  If you make an

       18      accusation in court, somebody might want you to

       19      substantiate it?.

       20                 MR. ROSEN:  Mr. Councilman, would you

       21      do me a favor, please?  I'll be happy to answer

       22      any of your questions if you'll just please give

       23      me an opportunity.

       24                 COUNCILMAN NUTTER:  That's good.

       25                 MR. ROSEN:  I appreciate it.
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        2                 COUNCILMAN NUTTER:  I'll give you more

        3      than an opportunity.

        4                 MR. ROSEN:  Thank you.  I do appreciate

        5      it.

        6                 COUNCILMAN NUTTER:  If you would answer

        7      then.

        8                 MR. ROSEN:  I will answer and I'm going

        9      to answer right now.

       10                 COUNCILMAN NUTTER:  Go ahead.  The

       11      basis for my statement is, I run a unit where we

       12      have 32 people.  I speak to those DAs myself, I

       13      speak to defendants and attorneys too, and I speak

       14      the truth when I say that some judges cannot be

       15      fair in some specific case.

       16                 Now, you're asking me to publicly start

       17      bashing people and naming names and to say that

       18      this judge is a so-and-so and that judge is a

       19      so-and-so, and I'm not going to do that because I

       20      don't want to get away from the issue.

       21                 COUNCILMAN NUTTER:  Well, it wouldn't

       22      be the first time you guys talked about a judge,

       23      would it?  It wouldn't be the first time.

       24                 MR. ROSEN:  I'm sorry?

       25                 COUNCILMAN NUTTER:  It wouldn't be the
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        2      first time the district attorney's office ever

        3      talked about a judge and a judge's record now,

        4      would it?

        5                 MR. ROSEN:  The district attorney's

        6      office?  No.  All 250 DAs in the DA's office?  No.

        7                 COUNCILMAN NUTTER:  Okay.

        8                 MR. ROSEN:  But when we're talking

        9      about --

       10                 COUNCILMAN NUTTER:  So you have talked

       11      about judges and their records before.

       12                 MR. ROSEN:  This issue --

       13                 COUNCILMAN NUTTER:  You have, yes or

       14      no?

       15                 MR. ROSEN:  The importance of this

       16      issue --

       17                 COUNCILMAN NUTTER:  I understand that,

       18      that's not my question that's not the issue.

       19                 MR. ROSEN:  I'm not going to let you --

       20                 MR. TENNIS:  Councilman, that's not

       21      what we're --

       22                 COUNCILMAN NUTTER:  I'm going to ask

       23      any question that I want any time I want.  You can

       24      decide to answer it or not answer it.

       25                 MR. ROSEN:  Well, we've already told
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        2      you, Councilman, we're not answering that.

        3                 COUNCILMAN NUTTER:  Okay, all right, so

        4      you're not going to answer it.

        5                 Tell me this:  What's your conviction

        6      rate on homicides cases in the DA's office last

        7      time that you had that information?

        8                 MR. TENNIS:  I don't have that

        9      information.

       10                 COUNCILMAN NUTTER:  I'm sorry?

       11                 MR. ROSEN:  I'm not the chief of the

       12      homicide division, sir.

       13                 COUNCILMAN NUTTER:  You're the chief of

       14      what?

       15                 MR. ROSEN:  The major trials unit.

       16      Actually, hold on, maybe I --

       17                 COUNCILMAN NUTTER:  What's the

       18      conviction rate in the major trials unit?

       19                 MR. TENNIS:  Maybe we do have it.  Do

       20      you have it?

       21                 MR. ROSEN:  That's what I want to look

       22      at.  I can tell that you I can give you, sitting

       23      here now, overall statistics year-to-year on jury

       24      trials versus waiver trials as a whole, however

       25      not broken down between homicide and majors.
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        2                 COUNCILMAN NUTTER:  So what would be in

        3      these categories.

        4                 MR. ROSEN:  Yeah, I'm going to give it

        5      to you Councilman.

        6                 In 1997, which is the last full year

        7      that we have, I have -- of the waiver trials,

        8      those are the non-jury trials that were done.

        9                 COUNCILMAN NUTTER:  Right, I know what

       10      a waiver is.

       11                 MR. ROSEN:  This is in common pleas

       12      court; this is not municipal court.

       13                 COUNCILMAN NUTTER:  Right.

       14                 MR. ROSEN:  I have 2,810 guilty

       15      verdicts at trial, 971 not-guilty verdicts at

       16      trial.  That's for waiver non-jury trials.

       17                 For jury trial, 505 guilty verdicts at

       18      trial, 135 not guilty verdicts at trial.

       19                 COUNCILMAN NUTTER:  I'm sorry?  What

       20      were those last two?

       21                 MR. ROSEN:  505 and 135.

       22                 COUNCILMAN NUTTER:  And what kind of

       23      cases were those.

       24                 MR. ROSEN:  These are all felony cases,

       25      basically.
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        2                 COUNCILMAN NUTTER:  These are felonies.

        3      And what was the first category?

        4                 MR. ROSEN:  Non-jury trials.

        5                 COUNCILMAN NUTTER:  So the numbers were

        6      29-something --

        7                 MR. ROSEN:  No, I'm sorry.  It's 2,810.

        8                 COUNCILMAN NUTTER:  2,810.

        9                 MR. ROSEN:  2,810 and 971.

       10                 COUNCILMAN NUTTER:  And 971.  And these

       11      were what kind of cases?

       12                 MR. ROSEN:  Felony cases, sir.

       13                 COUNCILMAN NUTTER:  These are

       14      felonies?  Waivers?

       15                 MR. ROSEN:  Yes, sir.

       16                 COUNCILMAN NUTTER:  And the 505 and

       17      135, they were felony juries?

       18                 MR. ROSEN:  Juries.

       19                 COUNCILMAN NUTTER:  Okay.  And these

       20      are all felonies?

       21                 MR. ROSEN:  Yes, sir.

       22                 COUNCILMAN NUTTER:  Okay.  Now, based

       23      on some information that your office apparently

       24      supplied to a state legislator, in the Common

       25      Pleas Court, in 1980, in 1997, in murder cases,
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        2      there is, according to this analysis, a waiver

        3      guilty percentage of all the waivered trial cases

        4      of 83 percent.

        5                 MR. ROSEN:  If you say so, I accept

        6      that figure.  I don't have it in front of me.

        7                 COUNCILMAN NUTTER:  Well, it came from

        8      your office so. . .

        9                 MR. ROSEN:  Whatever you say,

       10      Councilman.

       11                 COUNCILMAN NUTTER:  And in the jury

       12      guilty category, the number is 85 percent.

       13                 MR. ROSEN:  Mm-hmm.

       14                 COUNCILMAN NUTTER:  And so what you

       15      guys are now fighting for is that other 2

       16      percent?

       17                 MR. ROSEN:  Can I tell you something?

       18                 COUNCILMAN NUTTER:  This is over an

       19      18-year period of time.

       20                 MR. ROSEN:  But what those statistics

       21      don't show is not so much a judge taking a case on

       22      a waiver trial and acquitting the defendant, but

       23      what can happen often is that a judge will hear a

       24      case as a waiver and take the charges and reduce

       25      them, even though the facts don't call for them.
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        2                 Let me give you a perfect example.

        3                 COUNCILMAN NUTTER:  Does a judge reduce

        4      the charges, or do you --

        5                 MR. ROSEN:  Yeah, at trial, that's what

        6      will happen and --

        7                 COUNCILMAN NUTTER:  Okay.  Do you ever

        8      plea down?

        9                 MR. ROSEN:  Sometimes, yeah, if it's

       10      appropriate.

       11                 COUNCILMAN NUTTER:  Do you plead

       12      defendants down?

       13                 MR. ROSEN:  Sure, if it's appropriate,

       14      of course.

       15                 COUNCILMAN NUTTER:  All right.

       16                 MR. ROSEN:  You can have a homicide

       17      case where somebody is shot five times in the

       18      head, and I'm just making this one up so don't

       19      hold me to it, but there are cases like this.

       20      Somebody could be shot five times and it could be

       21      a clear case of first-degree murder.

       22                 The judge hears the case, and maybe

       23      that judge does not have a proclivity towards

       24      convicting somebody of that charge 'cause they

       25      just don't want to send somebody for life.
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        2      Whatever the particular reason, it's difficult to

        3      get a fair trial.

        4                 If that judge comes back with a guilty

        5      verdict of third-degree murder and may sentence

        6      the defendant to 5 to 10 years in jail, or even 10

        7      to 20 years in jail, where the sentence should

        8      have been a life-imprisonment sentence for what

        9      the defendant did, that will show up in your

       10      statistics, Councilman, as a guilty verdict on a

       11      waiver trial.  What it will not reflect is that

       12      something lesser was the result because of that

       13      conviction.

       14                 Another typical example that we see

       15      frequently in common pleas court is a gunpoint

       16      robbery.  Somebody may walk up to a stranger on

       17      the street, put a gun to their head, and take all

       18      their money from them.  That is a classic felony

       19      first-degree robbery, a five-year mandatory

       20      sentence when you hold gun to somebody's head and

       21      you rob them of their stuff.

       22                 But some judges don't want to impose

       23      the mandatory.  So what they will do is they will

       24      come back and find that defendant guilty of F2

       25      robbery.  Even though there's no justification for
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        2      that under the law, they're simply avoiding the

        3      mandatory.

        4                 That will show up in your statistics

        5      that you have.

        6                 COUNCILMAN NUTTER:  Right.  And how

        7      does having a jury trial impact any of that?

        8                 MR. ROSEN:  Well, with a jury trial, we

        9      have at least a chance of a fair hearing on the

       10      facts.  We know that a jury, if they find that the

       11      evidence is appropriate, if they find that we do

       12      prove our case beyond a reasonable doubt, they

       13      will return a verdict of felony first-degree

       14      robbery, which can be the appropriate charge.

       15                 Whereas if we're in front of that

       16      particular judge, we may not have any chance under

       17      the facts, even if it's appropriate under the

       18      evidence that we have.  That's the reason.

       19                 COUNCILMAN NUTTER:  So you're --

       20                 MR. ROSEN:  Can I just say one other

       21      thing Councilman Nutter?

       22                 COUNCILMAN NUTTER:  Sure.  I wouldn't

       23      think of interrupting you.

       24                 MR. ROSEN:  Thank you, I appreciate

       25      that.
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        2                 You know, you asked me before a

        3      question before about numbers if you're doing this

        4      for two cases or for three cases.

        5                 COUNCILMAN NUTTER:  No, it was a

        6      percentage, 2 percent.

        7                 MR. ROSEN:  2 percent, I'm sorry, 2

        8      percent of the cases or 3 percent of the cases.

        9      You know, I just don't see --

       10                 COUNCILMAN NUTTER:  I'm just asking.

       11                 MR. ROSEN:  I know, I appreciate that.

       12      But I don't see it as a numbers game.  I mean,

       13      it's really not a numbers game.  We're not going

       14      to be using this a lot.  We don't want the system

       15      to break down, we don't want a huge backlog, we're

       16      not going to be demanding juries left and right.

       17                 But even if it's in 20 cases or 30

       18      cases, they can be significant cases.  We're

       19      talking about serious felonies, we're talking

       20      about a fundamental right, and it is that

       21      important.  At least here in Philadelphia, I feel

       22      it's that important.

       23                 COUNCILMAN NUTTER:  Okay.  Again, I

       24      thought the fundamental right was actually for the

       25      defendant to be able to face a jury of his or her
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        2      peers.

        3                 MR. ROSEN:  That has not been the

        4      history of our country.  That has not been the

        5      history of common law since --

        6                 COUNCILMAN NUTTER:  Well, where did I

        7      get that bizarre concept from?

        8                 MR. ROSEN:  I don't know, I don't know.

        9                 COUNCILMAN NUTTER:  Could I have read

       10      it in a book somewhere?

       11                 MR. TENNIS:  It's for the defendant,

       12      but it's for victims too.

       13                 COUNCILMAN NUTTER:  I'm sorry?

       14                 MR. TENNIS:  It's for victims too.

       15                 MR. ROSEN:  It should be for both

       16      sides, that's the whole point.

       17                 COUNCILMAN NUTTER:  Is that mentioned

       18      somewhere in the --

       19                 MR. ROSEN:  Yeah, if you look at the

       20      history of our country, if you look at the history

       21      of Philadelphia, if you look at the Supreme Court

       22      case in Singer versus the United States, and you

       23      read what Justice Earl Warren says, yeah.  It's in

       24      -- read the case, it's right there.  It's been

       25      cited in the Pennsylvania -- you're asking me
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        2      where it comes from and --

        3                 COUNCILMAN NUTTER:  I'd be glad to read

        4      the case, I love reading cases.

        5                 Is it mentioned in the constitution

        6      somewhere, that the victim has the right to a jury

        7      trial?

        8                 MR. ROSEN:  That's why there is going

        9      to be a constitutional amendment.

       10                 MR. TENNIS:  The constitution states

       11      that the right to a trial by jury shall be as

       12      heretofore granted so that's the specific

       13      language.  "It's heretofore granted" refers to the

       14      common law in which all criminal cases were heard

       15      by juries.

       16                 COUNCILMAN NUTTER:  Let me ask this

       17      'cause you said that you weren't going to need it

       18      that much, or you weren't going to use it that

       19      often.

       20                 But if you had it, how do you

       21      distinguish between Victim A who should have it

       22      and Victim B who shouldn't?  And if you decide

       23      that Victim A will get it, then how do you explain

       24      to Victim B that they shouldn't have it?  I mean,

       25      aren't they going to say, you know, that my friend
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        2      Victim A had it and I want the same thing?  And

        3      why --

        4                 MR. ROSEN:  That's a very good --

        5                 COUNCILMAN NUTTER:  And why wouldn't

        6      everybody get it?

        7                 MR. ROSEN:  That's a very good

        8      question.

        9                 COUNCILMAN NUTTER:  Especially when

       10      they're crying on your shoulders and wearing you

       11      out on the phone, what are you going to say to

       12      them?

       13                 MR. ROSEN:  You're absolutely right

       14      about that.  And I think what we're going to have

       15      to do in terms of distinguishing those cases is,

       16      A, look at the seriousness of the crime; look at

       17      the situation we're in in terms of the fairness

       18      that we feel we can get at trial; speak to the

       19      victims themselves.

       20                 But you've put your finger on it.

       21      There is some truth to that.  There are practical

       22      limitations to how many cases we can demand juries

       23      in because we cannot shut the system down.  It

       24      will hurt us to shut the system down.

       25                 COUNCILMAN NUTTER:  So your statement
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        2      in your testimony is --

        3                 MR. ROSEN:  We're going to do the same

        4      thing, I guess, that we do in terms of pleading

        5      cases, taking guilty pleas.  That's what we get

        6      paid for and that's what we do.  We're going to

        7      use our discretion.

        8                 COUNCILMAN NUTTER:  But how is the

        9      victim who, you know, does a little research and

       10      gets a hold of this statement that's now on the

       11      record and says that, well, everyday people who

       12      come in contact with our system don't understand

       13      why it's so one-sided, they don't understand why

       14      they don't have the same rights as the criminal

       15      defendant.

       16                 Now you've gone through the time and

       17      the effort and have run all over the Commonwealth

       18      and you've gotten this right, and the person says,

       19      you know, Mr. Rosen, I demand to have this.  I

       20      don't care what you think about the case, I don't

       21      care what you think about the evidence, I demand

       22      to have this.

       23                 Now, what are you going to say?  Sorry?

       24                 MR. ROSEN:  Councilman, I'll tell 'em

       25      the truth.  I'll tell 'em, A, we only have so many
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        2      judges and so many courtrooms and there's only so

        3      many cases we can demand juries in.  And we've

        4      given our word that we're going to use this in a

        5      limited manner, and we are.  I'll tell 'em the

        6      truth.

        7                 COUNCILMAN NUTTER:  All right.

        8                 MR. ROSEN:  They may not like the

        9      answer, but I'll tell 'em the truth.

       10                 COUNCILMAN NUTTER:  So at the end of

       11      the day, I mean it's really not so much about

       12      giving certain victims the right to have anything;

       13      it's about you having the right to make that

       14      decision either on your own behalf or on their

       15      behalf.  Isn't that what it really comes down to?

       16                 MR. ROSEN:  No, that is completely

       17      incorrect, sir.

       18                 COUNCILMAN NUTTER:  Okay.

       19                 MR. ROSEN:  It's really about the

       20      victims, because in every case -- Mr. Councilman,

       21      let me just finish the answer.

       22                 COUNCILMAN NUTTER:  Sure.  I'm

       23      listening. I have the ability to not look at you

       24      and still listen.

       25                 MR. ROSEN:  When we're going to be
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        2      demanding the jury trial, it's going to be on

        3      behalf of the victim whom we represent in the

        4      courtroom.

        5                 COUNCILMAN NUTTER:  Okay.  You know, in

        6      the course of this discussion, I really am left to

        7      wonder whether the interest here is really about

        8      seeking justice, or is it about seeking vengeance.

        9                 MR. TENNIS:  Vengeance?

       10                 COUNCILMAN NUTTER:  You know, a lot of

       11      this debate and discussion about people not

       12      getting their -- I mean, you made a statement

       13      earlier about everybody has the right to have

       14      their day in court.

       15                 I thought that the -- any victim of a

       16      crime does, in fact , get their day in court

       17      through you.  I mean, they might want to do other

       18      things.  They might just want to go and get a

       19      bunch of their friends and have their own justice

       20      and have their own day but, you know, we've tried,

       21      I guess, over the past couple hundred years to get

       22      away from that.  And that's what you guys do.

       23                 So I mean -- and you believe and you

       24      want to testify here that you have some lack of

       25      resources or ability to get either at the truth or
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        2      at justice for these people?  I mean, my best

        3      sense of things is that you guys could indict a

        4      grapefruit for not being sweet because you have so

        5      many resources at your disposal.

        6                 MR. ROSEN:  If you're talking about my

        7      previous comment, you're really -- I mean, if

        8      you're talking about our power to indict, you're

        9      talking about apples and oranges in a sense.

       10                 There's no question that, as district

       11      attorneys, we --

       12                 COUNCILMAN NUTTER:  You mean how like

       13      in your earlier statement, you were talking about

       14      slip-and-fall cases and all that stuff which you

       15      guys don't prosecute because they're all in civil

       16      court?  Like those apples and oranges?

       17                 MR. ROSEN:  No.  In fact, the whole

       18      point of that is that somebody who has something

       19      really compared to a criminal case that's

       20      relatively minor still has the right to get a jury

       21      trial.  But if you're raped or your robbed or your

       22      son is killed, your out of the ballpark if the

       23      defendant tells you what you to do in terms of

       24      whether it's a jury or waiver.

       25                 But can I go back?
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        2                 COUNCILMAN COHEN:  Let me interrupt for

        3      a minute.

        4                 Councilman Nutter, could I ask you to

        5      kind of wind up your questioning?

        6                 COUNCILMAN NUTTER:  I'm just about

        7      done, Councilman.

        8                 MR. ROSEN:  Can I -- I almost forget

        9      but, Councilman Nutter did ask me a question that

       10      I was going to answer.

       11                 COUNCILMAN COHEN:  Go ahead, do that.

       12                 MR. ROSEN:  Sure, Councilman Cohen.

       13      Thank you.

       14                 The question you asked was about

       15      resources in the DA's office and how we can indict

       16      anybody that we want.  Well, there's no question

       17      the prosecutor has a lot of power when it comes to

       18      charging people of crimes.  It affects their

       19      lives, there's no question about it.

       20                 And that's something that we have to be

       21      very cautious about how we do it.  Some people

       22      disagree with what we do, some people agree with

       23      it, but we try to do the best we can and do it in

       24      an ethical way.

       25                 COUNCILMAN COHEN:  Mr. Rosen, could I
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        2      interrupt that for just a moment?

        3                 MR. ROSEN:  But I just want to answer

        4      that, please let me finish.

        5                 COUNCILMAN NUTTER:  Councilman, you can

        6      interrupt, you can interrupt, go ahead.

        7                 COUNCILMAN COHEN:  And you may want to

        8      answer this.  I hear and I credit good faith in

        9      everything you're saying in the district

       10      attorney's office.  What I worry about is how what

       11      you would do, how could that bind the next

       12      district attorney, whenever that may occur?

       13      Because an amendment is kind of for a long time,

       14      maybe forever, and so --

       15                 MR. ROSEN:  Councilman --

       16                 COUNCILMAN COHEN:  Suppose -- suppose

       17      the other fella who ran in the election became

       18      district attorney at sometime, or somebody having

       19      those views, there's really no way we have of

       20      guaranteeing what another district attorney might

       21      do.

       22                 MR. ROSEN:  I understand exactly what

       23      you're saying.

       24                 COUNCILMAN COHEN:  Will you accept that

       25      question from me?
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        2                 COUNCILMAN NUTTER:  Absolutely.

        3                 MR. ROSEN:  I'll be happy to answer

        4      that.

        5                 COUNCILMAN COHEN:  Okay.

        6                 MR. ROSEN:  I mean, I could tell you

        7      that we're DAs, we're sworn to do our job, and you

        8      may not just accept our word for it.  So the best

        9      way I can answer that is to tell you that it is in

       10      our own self-interest not to demand a lot of jury

       11      trials.

       12                 Anybody who practices in criminal court

       13      -- and I'm sure you gentlemen are familiar with

       14      it as well -- will tell you that delay is bad for

       15      the prosecution and it's good for the defense.  If

       16      a backlog is created in the system, what happens

       17      is we lose our cases left and right.  We lose

       18      track of our witnesses, they don't remember the

       19      crimes.  We don't want a year, a year-and-a-half

       20      delay between the time of the crime and the time

       21      that the case goes to trial.

       22                 So it would not be -- I guess perhaps a

       23      more acceptable answer to you is that it would not

       24      be in our self-interest to do so, nor would it be

       25      in the self-interest of the next DA to do so.
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        2                 COUNCILMAN NUTTER:  A couple of last

        3      informational questions.

        4                 MR. ROSEN:  Can I get to that -- I

        5      apologize, but there is the one question that I

        6      never got to answer.

        7                 COUNCILMAN COHEN:  Sure, finish your

        8      answer.

        9                 MR. ROSEN:  When it comes to trying the

       10      cases in the courtroom, how many DAs we have for

       11      how many cases we have, find ourselves, quite

       12      frankly, in a very similar situation to the public

       13      defender's office where the number of DAs that we

       14      have for the number of cases and the number of

       15      courtrooms is very small.  I mean, my

       16      understanding is that our staffing numbers really

       17      haven't increased very much over the last --

       18                 MR. TENNIS:  No, actually, the

       19      Department of Justice just came out with figures

       20      showing that from 1992 to 1996, there was a 25

       21      percent increase in average staffing nationally

       22      for district attorney's offices.  During that same

       23      period, there was a 0 percent increase in the

       24      Philadelphia district attorney's office.  And this

       25      was at the same time that the case load was
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        2      increasing dramatically.

        3                 I'm sure we'll be discussing this more

        4      down the road but --

        5                 COUNCILMAN NUTTER:  Oh, I couldn't

        6      imagine that we won't hear these tales sometime in

        7      February or March of next year.

        8                 MR. TENNIS:  Yeah, the case load's

        9      amazing, and --

       10                 COUNCILMAN COHEN:  Councilman Nutter,

       11      it might be April.

       12                 COUNCILMAN NUTTER:  Or May.

       13                 MR. TENNIS:  Right.  The case load is

       14      truly amazing.

       15                 And the other comment I wanted to make

       16      real briefly was, several people have talked about

       17      having to go to the public defender's office as if

       18      that was your sure-fire way of getting convicted.

       19      And having tried cases, and Mr. Rosen can make his

       20      own comments, I would say that the public

       21      defender's office does about a good job as anybody

       22      I've seen.  They do an outstanding -- when I used

       23      to try cases in.

       24                 COUNCILMAN COHEN:  I think they do an

       25      outstanding job.
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        2                 MR. TENNIS:  They do an outstanding job

        3      so I don't think that that's any kind of a bad

        4      setup.  They probably do a better job overall than

        5      the Private Defense Bar, in my opinion.

        6                 COUNCILMAN COHEN:  I don't know who

        7      made that statement but I thought --

        8                 COUNCILMAN NUTTER:  Mr. Tennis, I would

        9      caution you.  I believe that back at your shop,

       10      they may be listening to this testimony, and you

       11      might want to be careful about what you say about

       12      the public defender's office.

       13                 MR. TENNIS:  Thanks.

       14                 COUNCILMAN COHEN:  Is this the last

       15      question, Councilman Nutter?

       16                 COUNCILMAN NUTTER:  A couple

       17      informational questions.

       18                 COUNCILMAN COHEN:  You can come back

       19      later after Councilman Ortiz and Councilwoman

       20      Blackwell.

       21                 COUNCILMAN NUTTER:  Tell me, is this

       22      primarily, from your perspective, a problem in

       23      Philadelphia, or are the other 66 counties in the

       24      Commonwealth experiencing the same kinds of

       25      dilemmas that you've laid out here?
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        2                 MR. ROSEN:  I'm just going to pass it

        3      over to Mr. Tennis, 'cause to be frank, I can't

        4      really -- I mean I've spoken to some DAs in other

        5      counties about it and I know they're in favor of

        6      it, and they mentioned that there are problems

        7      also in other counties.

        8                 I don't, frankly, get around the state

        9      that much.  I work in Philly so maybe Mr. Tennis

       10      can answer your question in a better fashion.

       11                 MR. TENNIS:  It fluctuates from county

       12      to county.  I would say I've talked to the every

       13      district attorney in this state about the issue to

       14      find out which ones have problems.  And

       15      interestingly, there's really no correlation

       16      between even the size of the county.

       17                 There might be -- and I can't cite the

       18      names of counties, but there might be like 20 or

       19      25 counties where the district attorneys feel that

       20      they have a problem.

       21                 See, the bottom line is that in most

       22      counties, virtually every trial is a jury trial.

       23      The defendants asks for jury trial, the judges are

       24      very tough.

       25                 And, in fact, you know, you talk about
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        2      the defense attorneys would come in here if the

        3      situation were reversed and tell you those judges

        4      are unfair to defendants so they have to ask for a

        5      jury trial every time.  So that unfairness issue

        6      can cut both ways.  It really does fluctuate.

        7                 You know, but I think it's spotty.

        8      Some counties have a problem some don't.

        9                 COUNCILMAN NUTTER:  And have you done

       10      any analysis of -- you mentioned that there was a

       11      time period during which this Commonwealth right

       12      did, in fact, exist.

       13                 Have you got any comparison between the

       14      time frames when it did exist versus the time that

       15      it is not in existence to see what the difference

       16      in the various conviction and not-guilty rates are

       17      between the bench trials and the jury trials?

       18                 MR. TENNIS:  No, and we're not -- I

       19      don't think we're even alleging that there -- I

       20      think that the best analysis you could look at

       21      would be the -- well, actually our figures go back

       22      to 1980.

       23                 I don't think you would find that

       24      because the Commonwealth demanded the right to a

       25      jury trial, it would be  relatively infrequent.  I
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        2      don't think we're alleging that that would have a

        3      dramatic increase on the percentages of

        4      convictions of guilty versus not guilty.  So

        5      that's never been our claim.

        6                 COUNCILMAN NUTTER:  Well, what is your

        7      claim?

        8                 MR. TENNIS:  Our claim is --

        9                 MR. ROSEN:  Our claim here today is

       10      that the right to a jury trial is so fundamental

       11      that everybody should have it, that both sides

       12      should have it, that it's been recognized by the

       13      Supreme Court.

       14                 COUNCILMAN NUTTER:  But you're not

       15      going to give it to everybody, by your testimony.

       16                 COUNCILMAN COHEN:  But when you take

       17      your position, don't you take away the right of

       18      the defendant to choose whether the defendant

       19      wants the jury trial?  Because what does the right

       20      mean if the defendant decides, for any number of

       21      reasons, not to go forward with the jury trial?

       22      You have the right under this amendment to impose

       23      the jury trial, right?

       24                 MR. ROSEN:  Councilman Cohen, we will

       25      never take away a defendant's right to a jury
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        2      trial.

        3                 You speak of a defendant's right to a

        4      non-jury trial.  There is no such right.  The

        5      United States Supreme Court has spoken about it,

        6      our Pennsylvania supreme court has spoken about

        7      it.

        8                 COUNCILMAN COHEN:  Well, there may not

        9      be a constitutional right to a non-jury trial, but

       10      don't you -- don't you, in addition to all the

       11      powers the district attorney's has relative to the

       12      normal defendant who lives in the city with

       13      limited income, aren't you adding by this

       14      amendment an additional right to the prosecution?

       15                 I always understood the guarantee of a

       16      right to a jury was premised upon the fact that

       17      everybody realized that government is big, could

       18      be oppressive because that's -- our country was

       19      founded as a result of people leaving other places

       20      that were oppressive.  Therefore, we had

       21      established in the Bill of Rights the right to a

       22      jury.

       23                 MR. ROSEN:  Mm-hmm.

       24                 COUNCILMAN COHEN:  Now, so the

       25      defendant has that right if the defendant
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        2      concludes it's in his interest.  But to impose a

        3      jury trial is something totally different from

        4      having the right to a jury trial.  That's the

        5      question I'm raising.

        6                 MR. ROSEN:  And the answer to that,

        7      Councilman Cohen, is what we're doing -- what

        8      these arguments about the defendant's right to a

        9      non-jury trial and imposing a jury trial is, what

       10      we're doing is, we're basically twisting 500 years

       11      of history or 600 years of history around totally.

       12      In other words --

       13                 COUNCILMAN COHEN:  Well, I don't think

       14      so.

       15                 MR. ROSEN:  Let me finish.  In other

       16      words, a jury trial has always been established to

       17      protect --

       18                 COUNCILMAN COHEN:  Well, that's the

       19      legality.

       20                 MR. ROSEN:  Now, all of a sudden,

       21      everybody's standing up and -- it's not a

       22      legality, it's a fact, it's what people fought and

       23      died for.  It's part of what our country is all

       24      about.

       25                 COUNCILMAN COHEN:  Yeah, when they want
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        2      it.

        3                 MR. ROSEN:  It's a basic part of our

        4      legal system.

        5                 COUNCILMAN COHEN:  When they want it,

        6      but you're saying they're going to get it whether

        7      they think it's in their interest or not.

        8                 MR. ROSEN:  Why don't we talk about a

        9      person who's been robbed and has been --

       10                 COUNCILMAN COHEN:  Mr. Rosen --

       11                 (Speakers talking over each other;

       12      testimony unintelligible.)

       13                 COUNCILMAN COHEN:  Mr. Rosen, please.

       14                 MR. ROSEN:  Yes.

       15                 COUNCILMAN COHEN:  During the period

       16      that you were not on the witness stand, there were

       17      four women that occupied those four chairs

       18      representing a very broad spectrum of the concern

       19      about the rights of ordinary people living

       20      ordinary lives in cities and in rural areas.  They

       21      raised a whole host of questions.

       22                 Does your office have any answer to

       23      those areas?  'Cause I have not heard it.

       24                 MR. TENNIS:  Yes, we certainly do.

       25                 COUNCILMAN COHEN:  Well, I had to leave
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        2      the hearing for a few minutes.  I had my speaker

        3      on in my office.

        4                 MR. TENNIS:  May I respond?  The first

        5      thing I wanted to say was that there is an overall

        6      umbrella group for all crime victim organizations

        7      -- it's called the Pennsylvania Coalition of

        8      Crime Victims Organizations.  They have come out

        9      and consistently come out in support of this.

       10                 The Pennsylvania Coalition Against Rape

       11      has not only come out in support of it, they've

       12      been working hard all over the state in their

       13      chapter groups such as Philadelphia WOAR, which is

       14      Women Organized Against Rape.  They want this too.

       15                 So that this is something where there

       16      is some split.  I understand what their concern

       17      is.  I think they're thinking about battered

       18      spouse syndrome cases.

       19                 COUNCILMAN COHEN:  Yes.

       20                 MR. TENNIS:  Well, in the overwhelming

       21      majority of instances, if you look at men and

       22      women, and I'm just basing this on my own

       23      experience, but I'm sure it would hold up

       24      statistically, is women are much, much, much more

       25      often on the side of being the victim than being a
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        2      criminal defendant.  And it's really a sad

        3      commentary that that's the way it is, but they

        4      tend to be the victim.

        5                 And I think it's not for me to say

        6      which position different organizations should

        7      say.  I am surprised by their position because I

        8      think women are the group that are most adversely

        9      affected by our inability to get a jury trial.

       10                 I know of one rural county DA whose

       11      judge won't convict on domestic assault cases.

       12      And we can go into case after case after case, and

       13      there are no convictions for domestic violence

       14      cases of a man against a woman in that case.  Now,

       15      why does a judge -- and every defense counsel who

       16      tries a case in there when those cases come up,

       17      they know they need to waive a jury because you'd

       18      be insane not to.

       19                 So there are women whose interests are

       20      not being represented and so these groups are

       21      being opposed.

       22                 COUNCILMAN NUTTER:  Where is this?

       23                 MR. TENNIS:  It's in rural

       24      Pennsylvania.  It's an A Class county.  It's a

       25      small, one-judge county.
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        2                 COUNCILMAN COHEN:  What's the name of

        3      the county?

        4                 MR. TENNIS:  I can't -- I've already

        5      indicated before that don't want to get into

        6      specific name-bashing or judge-bashing.  I'd be

        7      happy to have a private conversation with you.

        8                 COUNCILMAN COHEN:  I understand.

        9                 COUNCILMAN NUTTER:  How many people

       10      live in the county?

       11                 MR. TENNIS:  Oh, whatever, I don't

       12      know.  It's an A Class county so it's not very

       13      many people.

       14                 COUNCILMAN NUTTER:  Does the judge get

       15      elected?

       16                 COUNCILMAN COHEN:  Councilman Nutter?

       17                 COUNCILMAN NUTTER:  My last question,

       18      Councilman, which is an eight-part question -- no,

       19      it's a two-part question.

       20                 One, you've commented from time to time

       21      about judges possibly being biased.  Are jurors

       22      ever potentially biased?

       23                 MR. ROSEN:  Yeah.

       24                 COUNCILMAN NUTTER:  The group of 12

       25      people who --
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        2                 MR. ROSEN:  Yeah, but there's a

        3      difference in terms of jurors are biased and

        4      judges are biased.

        5                 When jurors are being biased, at least

        6      as a lawyer, you get to question the jurors, you

        7      get to select the jurors, you get to strike the

        8      jurors to keep them off the jury and that's what a

        9      defense attorney and his client can do, but you

       10      can't strike a judge.

       11                 COUNCILMAN NUTTER:  Right.  Prosecutors

       12      get to do that too, though, right?

       13                 MR. ROSEN:  Yeah, totally true.  But,

       14      in other words, you're saying --

       15                 COUNCILMAN NUTTER:  I just notice that

       16      you often like to talk about other people's rights

       17      and you seem to always wants to neglect or not

       18      mention what the Commonwealth's rights are.

       19                 MR. ROSEN:  What the Commonwealth's

       20      rights are?  No, I --

       21                 COUNCILMAN NUTTER:  Yeah, you have the

       22      right to strike people off a jury too, right.

       23                 MR. ROSEN:  Yeah.  I'll be happy to

       24      talk about the Commonwealth's --

       25                 COUNCILMAN NUTTER:  Yeah, you only
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        2      talked about what the defense attorneys do, okay.

        3                 MR. ROSEN:  Yeah.

        4                 COUNCILMAN NUTTER:  Lastly, why did the

        5      Supreme Court take this away?

        6                 MR. TENNIS:  We really don't know.

        7      It's interesting.  What happened was, they adopted

        8      a rule of criminal procedure.  There was a

        9      Constitutional Convention in 1968 giving

       10      rule-making authority to the state Supreme Court.

       11      This used to be all by statute.  They promulgated

       12      the rule basically giving effect to the statute,

       13      which said that both sides had the right to a jury

       14      trial.

       15                 In 1973, a version came out of the

       16      rules of criminal procedure.  It took the

       17      Commonwealth out, and the only thing the note said

       18      was that the right to demand -- you know, the

       19      right of the Commonwealth to trial by jury has

       20      been deleted.

       21                 And that's the only explanation we got.

       22      And we have not been able to find out why they

       23      took it out.  I guess they just didn't like it.

       24      And that was a time in which there were tremendous

       25      changes going on in terms of expansion of
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        2      defendants' right.

        3                 COUNCILMAN NUTTER:  Do you think the

        4      Supreme Court makes such weighty decision just --

        5      I mean, they woke up one day and said, We don't

        6      like this and just tossed it out?  I mean, was it

        7      that flimsy?

        8                 MR. TENNIS:  I have no idea why they

        9      did that.  In terms of -- I could come in and we

       10      could probably have a lengthy discussion about

       11      Supreme Court decisions, many of which I think are

       12      very poor and ill-founded.  They've been

       13      consistently chipping away at our ability to do

       14      our job, and they've been doing that over the

       15      years.  They did it then.

       16                 It's just another instance where they

       17      were taking away -- they were kind of weakening

       18      our ability to go in and represent our client.

       19                 COUNCILMAN NUTTER:  One day if you run

       20      for Supreme Court, you might have the pleasure of

       21      having those discussions with the supremes up

       22      there.

       23                 I'm finished, Mr. Chair.

       24                 COUNCILMAN COHEN:  All right, thank you

       25      very much, Councilman.
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        2                 MR. TENNIS:  Thank you very much.

        3                 COUNCILMAN COHEN:  No, no, no.  Any --

        4      Councilman Ortiz, did you have a question?

        5                 COUNCILMAN ORTIZ:  Yeah.

        6                 COUNCILMAN COHEN:  Then Councilwoman

        7      Blackwell.

        8                 COUNCILMAN ORTIZ:  I just wanted a

        9      clarification.  Isn't the judge the one who

       10      decides on a waiver after hearing argument from

       11      both sides?

       12                 MR. ROSEN:  That is -- from a legal

       13      point of view, that's correct.  In other words, a

       14      defendant can say, Your Honor, I want to waive my

       15      jury trial.  And then the judge must officially

       16      grant him that right to waive the jury trial.

       17                 From a practical point of view, at

       18      least in Philadelphia, there are thousands and

       19      thousands of waiver trials, and I don't know --

       20      frankly, off the top of my head, I can't think of

       21      one time where a judge --

       22                 MR. TENNIS:  I think it's happened.  It

       23      happened once or twice.

       24                 COUNCILMAN ORTIZ:  But the power to

       25      waiver resides with the judge, not the defendant.
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        2                 MR. ROSEN:  Well, no.

        3                 COUNCILMAN ORTIZ:  But -- but what --

        4                 MR. ROSEN:  No, sir.  It's the

        5      defendant -- first of all, if the defendant asks

        6      for a jury trial, it has to be a jury trial.  If

        7      the defendant asks for a waiver trial, then the

        8      judge must grant that request.  But it always

        9      happens.

       10                 MR. TENNIS:  They always do, it's

       11      automatic.

       12                 COUNCILMAN ORTIZ:  No, no, no, no.

       13      Whether it always happens or not, the decision --

       14      the judge -- can the judge say no?

       15                 MR. ROSEN:  Can they?

       16                 COUNCILMAN ORTIZ:  Yeah.  Do they have

       17      the authority?

       18                 MR. ROSEN:  Not without some reason.

       19      And, quite frankly, I can't think of when they'd

       20      ever have a reason.

       21                 COUNCILMAN ORTIZ:  He has argument from

       22      you, he has argument from them.  He then makes the

       23      decision, right?

       24                 MR. ROSEN:  Councilman, do you want me

       25      to say that it -- it's just not the way it works.
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        2      You're trying to --

        3                 COUNCILMAN ORTIZ:  The defendant

        4      doesn't have the right to waive that.  He asked

        5      for the waiver.

        6                 MR. ROSEN:  I'll tell you what,

        7      Councilman, why don't you ask the members of

        8      public defender's office -- who, I'm sure, will be

        9      accurate -- how many waiver trials they ask for in

       10      a year and how many times a judge says, no, you

       11      can't have a waiver trial.

       12                 COUNCILMAN ORTIZ:  I'm not asking

       13      whether the judge --

       14                 MR. ROSEN:  It never happens.

       15                 COUNCILMAN ORTIZ:  No, I am saying,

       16      where does the power reside?  Who has the right?

       17      The defendant doesn't have the right.

       18                 MR. ROSEN:  Well, if you're saying a

       19      defendant doesn't have a constitutional right to

       20      waiver trial, you're correct; only to a jury

       21      trial.

       22                 COUNCILMAN ORTIZ:  That's right.  See,

       23      the judge can only grant it.  And you say that

       24      just because a judge --

       25                 MR. ROSEN:  That's why we're not taking
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        2      any rights away from the defendants when we tell

        3      them they're getting a jury trial.

        4                 COUNCILMAN ORTIZ:  Just because a judge

        5      always grants it --

        6                 COUNCILMAN COHEN:  Councilman Ortiz,

        7      would you excuse me a moment?  On this question --

        8                 MR. ROSEN:  Yes, Councilman.

        9                 COUNCILMAN COHEN:  -- this past week, a

       10      judge denied -- a judge of the Court of Common

       11      Pleas in Philadelphia County denied a defendant's

       12      request for a waiver.

       13                 I know of the case simply because I had

       14      an appointment with the attorney on a totally

       15      different matter.  And he called saying that he

       16      had allotted a half a day to this trial by waiver

       17      but the judge refused.  I don't know why it was

       18      refused, he said, but the judge refused my request

       19      for waiver, and now I've got to plan the whole

       20      week.  I'll come in next week instead of this

       21      week.

       22                 MR. ROSEN:  Right.

       23                 COUNCILMAN COHEN:  Now, that was last

       24      week in Philadelphia County.

       25                 MR. ROSEN:  That's an extraordinarily
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        2      rare occurrence, Councilman.

        3                 COUNCILMAN COHEN:  But, apparently, the

        4      judge does have the power to do it.

        5                 MR. ROSEN:  Sure.

        6                 COUNCILMAN COHEN:  And the attorney was

        7      a little bit concerned.  He had set a fee based

        8      upon the fact that it would take about a half a

        9      day for a waiver trial, and he's confronted with

       10      at least a five- or six-day trial.

       11                 I'm saying, so it is a power which a

       12      judge can exercise.

       13                 All right, any more questions?

       14                 (No further questions at this time.)

       15                 COUNCILMAN COHEN:  Councilwoman

       16      Blackwell, I see, isn't here.  We thank you very

       17      much.

       18                 MR. ROSEN:  Thank you for giving us

       19      this time.

       20                 COUNCILMAN NUTTER:  Mr. Chairman.

       21                 COUNCILMAN COHEN:  And you're free to

       22      wait and see what the defenders are going to say.

       23                 COUNCILMAN NUTTER:  Mr. Chairman, if I

       24      might, I'd ask that the sergeant-at-arms, in light

       25      of the dire straits of the district attorney's
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        2      office from a supply standpoint, we have a package

        3      of legal pads for them that will be delivered as a

        4      part of the City Council inventory.

        5                 (Laughter.)

        6                 MR. ROSEN:  Thank you very much.

        7                 COUNCILMAN NUTTER:  We'd like to

        8      accommodate them in that fashion.

        9                 MR. ROSEN:  Could we have some blue

       10      ballpoint pens included in that package, please?

       11                 COUNCILMAN NUTTER:  We'll deal with

       12      that at budget time.

       13                 MR. ROSEN:  I appreciate it.

       14                 COUNCILMAN COHEN:  And we'll see that

       15      the pencils have the green top instead of the red

       16      top because the green top really erases and the

       17      red top doesn't.

       18                 Okay, very nice.  Thank you very much

       19      for being here.

       20                 Would the representatives of the

       21      Defender Association come forward?

       22                 And, two, I understand there's some

       23      people who have come here, having read about the

       24      hearing.  All persons who wish to be heard,

       25      whether they're on our list or not, will be heard



                                                                178

        1            COMM. ON LAW & GOV'T - RES. NO. 980660

        2      before the hearing is finished today.

        3                 (Defenders Association representatives

        4      come forward.)

        5                 MR. ROSALSKY:  Good afternoon.

        6                 COUNCILMAN COHEN:  Would you be good

        7      enough to identify yourself for the record, and

        8      then proceed in whichever order you desire.

        9                 MR. ROSALSKY:  Yes, my name is Peter

       10      Rosalsky, from the Defender Association.  And with

       11      me is my associate, Bradley Bridge, from the

       12      Defender Association.

       13                 COUNCILMAN ORTIZ:  If I may, before you

       14      begin, no one here has impugned the ability or

       15      competence of the Defender Association.  When the

       16      DA's office wants to put themselves in terms of

       17      the same sort of case load and resource situation

       18      as the public defenders, then -- I think you would

       19      be very pleased if you had the budget of the DA's

       20      office.

       21                 MR. ROSALSKY:  Yes, I think so.

       22                 COUNCILMAN ORTIZ:  I think you would be

       23      very pleased with the resources that they have,

       24      right?

       25                 MR. ROSALSKY:  Yes.
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        2                 Both myself and Mr. Bridge have written

        3      statements which we'd like to hand up to the

        4      sergeant-at-arms.  And seeing that it's late --

        5                 COUNCILMAN COHEN:  They'll be

        6      incorporated in the record.

        7                 MR. ROSALSKY:  Thank you.

        8                 Seeing that it's late, I think our task

        9      is not to repeat what was said, but simply to add

       10      anything new that we have.  So we will not be

       11      essentially following what our written statements

       12      were, but we're just going to be going to specific

       13      things that were raised in the questioning that we

       14      think can help advance the inquiry, as opposed to

       15      simply repeating what has been said.

       16                 I would like to make clear that the

       17      defendant does not have the right to demand a

       18      bench trial.  The defendant has the right to ask

       19      the judge to allow a bench trial.  And then what

       20      the judge's obligation is, is to consider the

       21      defendant's request and his or her reasons; to

       22      consider the prosecution's objection, if there is

       23      any, and the reasons for that; and then to make

       24      the determination.  It's a determination to be

       25      made by the impartial judge, and it's not a
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        2      unilateral decision by the defendant.

        3                 What I note, and I think it's important

        4      when you're asking about do judges ever deny jury

        5      trials.  In the one case in which the Pennsylvania

        6      Supreme Court declared the Commonwealth's right to

        7      a jury trial unconstitutional, they heard three or

        8      four cases in that one case that was up in the

        9      Supreme Court.  The case was Commonwealth versus

       10      Sorell (ph.).

       11                 And in one of those cases, the Supreme

       12      Court affirmed the trial court's order in which

       13      the trial court said I know I have the right to

       14      hear this as a waiver trial, but I'm not going to

       15      do it because I don't think it's inappropriate;

       16      and, therefore, Mr. Defendant, you must have a

       17      jury trial.  And the Supreme Court affirmed that.

       18      In other words, the trial judges make the decision

       19      as to whether there is or isn't a waiver trial,

       20      and it is not the defendant's unilateral right.

       21                 Now, the second point that I think

       22      warrants consideration is that the district

       23      attorney repeatedly stated that they don't have

       24      any power --

       25                 COUNCILMAN ORTIZ:  Yes.
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        2                 MR. ROSALSKY:  -- when the judges are

        3      unfair, that it's simply beyond their control.

        4                 However, if the Commonwealth judges are

        5      truly impartial -- are truly partial, if they're

        6      truly biased, if they're truly anti-Commonwealth

        7      as to even certain cases, the Commonwealth does

        8      have redress as the situation currently exists.

        9                 Number one, they can go to that judge

       10      and ask that judge to either recuse himself,

       11      excuse himself in that case or in a particular

       12      class of cases.

       13                 Number two, they can go to court

       14      administration and ask that that judge be removed

       15      from criminal venue.

       16                 And, number three, if this judge really

       17      is health-bent on being unfair to the

       18      Commonwealth, that judge is violating his duty if

       19      impartiality and they can go to the court that

       20      deals with judges that violate their sworn duties

       21      of being impartial.

       22                 They have those three remedies if a

       23      judge truly is unfair, and I underline "if."  If a

       24      judge truly is unfair, they have those three

       25      avenues of redress.  And it seems to me that it's
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        2      fairly short-sighted for them to think that if

        3      there are these unfair judges out there, that the

        4      jury trial demand solves the problem.

        5                 Because if there's an unfair judge,

        6      that unfair judge is presiding over the jury

        7      trial, that unfair judge is presiding over

        8      post-verdict motions, and that unfair judge is

        9      imposing sentence.  So if there really are unfair

       10      judges out there, the remedy is to deal with those

       11      specific judges, not to wholesale change the whole

       12      judicial system as it now exists.

       13                 And the third point that I think is

       14      important to mention is that even though, in the

       15      large majority of circumstances, a jury trial does

       16      create an impartial forum, a fair fact-finder and

       17      a reliable verdict, there are some situations in

       18      which a jury trial has precisely the opposite

       19      effect.

       20                 You have cases where there may be

       21      loathsome facts -- a child sexual assault case.

       22      You have cases which may be extremely complex and

       23      scientific, like with the DNA evidence.  You have

       24      cases which raise significant risks of juror

       25      misuse of testimony.  You have multiple defendants
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        2      and some evidence is admissible only against some

        3      defendants for some purposes.  Or you have some

        4      cases in which the defendant testifies, and he's

        5      being impeached with prior convictions, which are

        6      only admissible to impeach him but not to show

        7      propensity for crime.

        8                 And you have some cases where it's

        9      really a question of law.  It's not a factual

       10      question in the run-of-the-mill case where

       11      somebody was robbed at point of gun.  The question

       12      was, was there a robbery, and is this person the

       13      one who did it?

       14                 But you have other cases which raise

       15      much more sophisticated legal questions.  Mere

       16      presence, if you're with somebody who does

       17      something, are you guilty?

       18                 In all of those types of situations, it

       19      may be to the defendant's benefit, it may create a

       20      fairer forum and a more reliable verdict if the

       21      defendant is able to waive a trial and have his

       22      case heard directly in front of the judge.  And in

       23      those situations in which the reliability of the

       24      verdict is enhanced by a bench trial, the district

       25      attorney should not be able to unilaterally veto
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        2      it and prevent the defendant -- who, after all, is

        3      the only one on trial -- of getting his or her

        4      case heard in the fairest forum, with the most

        5      likely prospect for a reliable verdict.

        6                 Those are certain points that I think

        7      have not been emphasized by prior speakers, and I

        8      did want to emphasize them.  I realize that my

        9      remarks may be a bit unorganized 'cause I'm just

       10      jumping around to things that I think haven't been

       11      said.  But rather than repeat it, I'll leave it at

       12      that, just suggesting that our office strongly

       13      opposes the constitutional amendment.

       14                 And Mr. Bridge next to me is going to

       15      deal with some more specific numbers and impact

       16      issues, if he might.

       17                 Thank you.

       18                 COUNCILMAN COHEN:  If you hadn't

       19      mentioned it, I would have thought that you made a

       20      prepared speech.  It was so well-organized.

       21                 MR. ROSALSKY:  Thanks.

       22                 COUNCILMAN COHEN:  We thank you for

       23      trying to highlight the points from your

       24      perspective.

       25                 MR. ROSALSKY:  Thank you.
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        2                 COUNCILMAN COHEN:  And please proceed

        3      and identify yourself for the record.

        4                 MR. BRIDGE:  I'm Bradley Bridge, from

        5      the Defender Association of Philadelphia.

        6                 I'd just like to talk specifically

        7      about what numbers we're talking about if the

        8      Commonwealth were granted the right to veto the

        9      defendant's right to exercise of not having a jury

       10      trial.

       11                 The district attorneys here have

       12      conceded that it would probably be at least 10

       13      percent, which, last year, since there were 640

       14      jury trials, means an additional 64 jury trials.

       15                 In the pamphlet that the District

       16      Attorney Association of Philadelphia sent out on

       17      behalf of this amendment, they specifically

       18      indicate that there are three Philadelphia

       19      homicide judges that they have regularly taken

       20      issue with, and they don't name the names, but

       21      those three judges end up handling about a hundred

       22      cases a year as waiver trials.  So if we were to

       23      accept at face value what the district attorney is

       24      saying, then they're going to want to have jury

       25      trials in all those hundred cases also.
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        2                 So you'd have the Major Trials Unit,

        3      which Joel Rosen was here representing, in which

        4      there's going to be a 10 percent increase.  And a

        5      hundred cases or so a year from the Homicide

        6      Program, in which there would also be an

        7      increase.  So what you're talking is probably a

        8      20, 25 increase in the number of jury trials in

        9      Philadelphia.

       10                 Let me explain what impact that would

       11      have.  Currently, there are about 23 judges that

       12      are hearing jury trials and waiver trials in the

       13      Court of Common Pleas.  If you increase by 25

       14      percent the number of cases that are going to have

       15      to come in as jury trials, you're going to have to

       16      have an increase of about 20, 25 percent of the

       17      number of judges.  So you're going to have to have

       18      another 4, 5, 6 judges hearing just those new

       19      cases that the prosecutor wants to requests a jury

       20      trial for.

       21                 In addition, you're going to have to

       22      increase the staffing of the district attorney's

       23      office and the public defender's office in those

       24      same situations.  And the district attorneys

       25      generally send up at least one, usually two
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        2      attorneys into each courtroom where there are jury

        3      trials.  So you're going to have to, if you end up

        4      having another 5 judges, you're going to have to

        5      have another 10 DAs and another public defenders.

        6                 And, of course, you're going to have to

        7      increase the number of jurors that are going to

        8      have to be called in for service.  Currently,

        9      there's about 4 to 500 jurors who are called in

       10      each and every day to the First Judicial District

       11      for jury duty.  If you increase it by 20, 25

       12      percent, you're going to have to bring another

       13      100, 150 jurors every single day into CJC just to

       14      hear those cases.

       15                 Now, let me jump back to the numbers

       16      that Councilman Nutter had mentioned earlier.

       17      We're talking of a differential rate between

       18      juries and judges of about 2 percent.  So what

       19      you're talking about doing is utterly leading to

       20      chaos and gridlock in the criminal court system

       21      for a very, very insignificant number of cases.

       22                 If the prosecutors have problems with

       23      individual judges, although they won't name the

       24      names, they will outline who they are in their

       25      matters that they send out to district attorneys
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        2      around the state, and you can figure out who the

        3      judges are; you don't even have to have a private

        4      conversation with 'em because they specifically

        5      mention the names of the cases.

        6                 And I went back and I found out who the

        7      judges were.  So that information is easily

        8      available and it's floating around in the public

        9      forum.  And I think it's very cowardly of them not

       10      to mention who it is they really don't like.

       11                 I would say one additional thing too.

       12      They indicated that there are judges that will not

       13      find a defendant guilty of case in which there is

       14      a mandatory.  I'm totally unfamiliar with any

       15      judges in that situation.

       16                 Mr. Rosalsky and I are both in our

       17      Appeals Division, and there's a lot of our clients

       18      that are doing five to ten years that would be

       19      very surprised to find out that the judges don't

       20      believe in the mandatory but they found them

       21      guilty and imposed it anyway.  Those cases don't

       22      exist.

       23                 Maybe the prosecutor in a particular

       24      case thought the reason the judge didn't find the

       25      defendant guilty of the mandatory was to avoid it,
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        2      and maybe the real reason was that the prosecutor

        3      didn't prove up their case.

        4                 COUNCILMAN ORTIZ:  That's right.

        5                 COUNCILMAN COHEN:  Well, thank you very

        6      much.

        7                 Any questions?

        8                 COUNCILMAN ORTIZ:  Just for the record.

        9                 COUNCILMAN COHEN:  Councilman Ortiz.

       10                 COUNCILMAN ORTIZ:  Yes.  I'd just like

       11      your reaction.  I asked it of the panel before

       12      that we had for women, and I'd just like, since

       13      you're the public defender, that the statements

       14      that the current system that exists is completely

       15      one-sided and completely unfair to the

       16      prosecutors, not -- I'm not going to use their

       17      words "victims" here -- to the prosecutor and

       18      completely unfair to the prosecutor.

       19                 That statement, how do you feel about

       20      that as public defenders?

       21                 MR. BRIDGE:  I don't think it's

       22      accurate.  That has not been the experience that

       23      I've had, and I've been practicing now for 19

       24      years.  That's not true of any courtroom I've

       25      walked into.
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        2                 MR. ROSALSKY:  I'll just agree with

        3      that.

        4                 COUNCILMAN COHEN:  Thank you very much,

        5      and we appreciate your patience.  We know you've

        6      been here since the outset of the hearing but we

        7      thought it was important also that you heard all

        8      the views and that you had a chance toward the end

        9      of the hearing to do what you did, to deal with

       10      the highlights of the testimony to try to help

       11      clarify for the members of the committee that are

       12      going to be considering this.

       13                 We thank you very much.

       14                 MR. ROSALSKY:  You're welcome.

       15                 MR. BRIDGE:  Thank you.

       16                 COUNCILMAN COHEN:  Diane Granlund --

       17      do I have the name spelled right? -- Deputy

       18      Managing Director for Prison Management.

       19                 (Diane Granlund comes forward.)

       20                 COUNCILMAN COHEN:  Please be good

       21      enough to identify yourself for the record and

       22      proceed.

       23                 MS. GRANLUND:  Thank you, Mr.

       24      Chairman.  My name is Diane Granlund.  I am the

       25      Deputy Managing Director for Criminal Justice
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        2      Population Management for the City of

        3      Philadelphia.

        4                 And I'm here at the request of the

        5      administration to discuss the implications

        6      presented by the ballot question which would grant

        7      prosecutors the right to a jury trial on the

        8      Philadelphia criminal justice system and

        9      particularly the Philadelphia prison system.

       10                 My remarks here, Mr. Chairman, are

       11      limited solely to the objective numbers and the

       12      objective information as to impact on the prison

       13      system, and should not in any way be construed as

       14      the administration's position on the amendment.

       15                 COUNCILMAN COHEN:  Is there an

       16      administration position?

       17                 MS. GRANLUND:  I'm sure there is, but I

       18      am not aware of it.

       19                 COUNCILMAN COHEN:  You're not aware of

       20      it?

       21                 MS. GRANDLUND:  Yes, sir.

       22                 COUNCILMAN COHEN:  But does the

       23      administration know that you are testifying?

       24                 MS. GRANLUND:  The administration asked

       25      me to testify.
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        2                 COUNCILMAN COHEN:  Asked you to

        3      testify.

        4                 MS. GRANLUND:  Yes, sir.

        5                 COUNCILMAN COHEN:  Then we can make

        6      whatever judgment we want from that fact.

        7                 MS. GRANLUND:  You may certainly do so,

        8      sir.

        9                 COUNCILMAN COHEN:  Very good.  Thank

       10      you, Ms. Granlund.

       11                 MS. GRANLUND:  The range of possible

       12      consequences to the Philadelphia prison system

       13      presented by implementation of actually both the

       14      bail question and the jury trial question are

       15      enormous.

       16                 Now, on the bail question, it is a

       17      simple question of how many more inmates can we

       18      stuff into the Philadelphia prison system.  On the

       19      other --

       20                 COUNCILMAN COHEN:  Judge Shapiro says

       21      you're stuffing too many currently, right?

       22                 MS. GRANLUND:  That is what she says,

       23      yes, sir.

       24                 The other question, the right of a

       25      prosecutor to demand a jury trial, has a very
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        2      different effect.  It will not increase the

        3      numbers of prisoners being housed in the

        4      Philadelphia prison system; but, rather, will

        5      significantly increase the average length of stay

        6      of inmates whose cases might ordinarily be a

        7      waiver of a jury and whose cases are now jury

        8      demands by the prosecution.

        9                 Despite their assertion that they would

       10      anticipate invoking it in only 10 percent of the

       11      cases, we really cannot at this point determine

       12      how many and the frequency with which and under

       13      what circumstances, except for vaguely, that they

       14      would invoke this right to a jury trial.

       15                 That having been said, let me go on

       16      very briefly to say that the Philadelphia prison

       17      system is full.  It is over-full.

       18                 COUNCILMAN COHEN:  Right now.

       19                 MS. GRANLUND:  Yes, sir.  As of

       20      yesterday morning, we had 6,151 inmates in the

       21      Philadelphia prison system.  And when you compare

       22      that with the administration's management goal of

       23      5600, you are 551 above the goal of the city.

       24      That does not mean that we have over capacity.

       25      Capacity is determined in a number of different
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        2      ways and may fluctuate on a daily basis, depending

        3      upon the custody classification of the people that

        4      you have incarcerated as well as the availability

        5      of beds within that custody classification.  But

        6      we are full.

        7                 And if the district attorney invoked

        8      its provision in only 10 percent of the cases

        9      involving custody defendants, the significant

       10      operational problem is going to be that they're

       11      going to stay longer because it takes longer to

       12      try a jury case than it does to try a waiver in a

       13      couple of different ways.

       14                 Number one, a jury trial takes long

       15      tore procedure.  Number two, a jury trial takes

       16      longer to try, by definition.  Whereas a waiver

       17      trial may take a half a day, which I consider to

       18      be about three hours, a jury trial may take

       19      anywhere from three days to three weeks and

       20      sometimes three months.

       21                 The inability of the prison system to,

       22      quote/unquote, turn over its beds will result in

       23      extreme overcrowding and a deterioration of

       24      conditions as well as the expenditure of

       25      additional funds by the city, either to construct
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        2      new capacity or to rent capacity in other

        3      jurisdictions, not to mention the likelihood that

        4      inmates will sue us again and again about

        5      overcrowding and about conditions.

        6                 To give the committee an idea of what

        7      bed turnover means, I have written up a little

        8      example here of a sort of once upon a time, there

        9      was a prison with 5,000 beds, and all of them were

       10      occupied, and each bed was used for approximately

       11      a month.

       12                 Well, what does that mean in terms

       13      after year?  That means you can process 60,000

       14      people in and out of your prison system within

       15      that year because 5,000 people stay a month and

       16      then a new 5,000 come in and then a new 5,000

       17      after that.

       18                 If 10 percent of the 5,000 have to have

       19      jury trials, and if that increases their length of

       20      stay to three months -- and that would be a

       21      conservative estimate -- then only 56,000 inmates

       22      can be housed annually in the Philadelphia prison

       23      system.  That means that there are 4,000 people

       24      over the course of that year who cannot be housed

       25      in the Philadelphia prison system.
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        2                 And the city at that point has to

        3      decide what we're going to do with them.  Are we

        4      going to farm them out to other jurisdictions

        5      where the cost per day may be more than what we

        6      spend here in Philadelphia?  Will we turn them

        7      away?  Or will we crowd them in and expose

        8      ourselves to additional liability?

        9                 Those are the figures that this Council

       10      and this committee should consider when

       11      considering how to vote on this resolution.

       12                 COUNCILMAN COHEN:  Now, earlier, you

       13      said that the administration wanted you to

       14      testify.  Is it a fair conclusion that the

       15      administration -- meaning the mayor and everybody

       16      responsible to him -- wanted to you to present

       17      these figures?  They must have known what your

       18      testimony would be; is that right?

       19                 MS. GRANLUND:  The administration is

       20      aware of my testimony and its content.

       21                 COUNCILMAN COHEN:  And I conclude that

       22      it's the administration's position that passage of

       23      each of these amendments would raise, in the issue

       24      of prison overcrowding, very serious concerns.

       25                 MS. GRANLUND:  In that area, yes, there
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        2      would be concerns.

        3                 COUNCILMAN COHEN:  And there would be

        4      further concerns about the potential heavy costs

        5      that would be incurred 'cause I gather from your

        6      testimony that you don't think the increase in

        7      costs would be minimal, but it would be

        8      substantial.

        9                 MS. GRANLUND:  There would be

       10      substantial costs, yes, sir.

       11                 COUNCILMAN COHEN:  All right, I thank

       12      you.  I have no other questions, and we thank you

       13      very much for your patience in being here and in

       14      listening to all the testimony.

       15                 And now I'm going to ask Mr. Frankel to

       16      approach and sit down and identify himself for its

       17      record.  And bring with you whoever you want.

       18                 (Larry Frankel and James Crawford come

       19      forward.)

       20                 COUNCILMAN COHEN:  Would the

       21      sergeant-at-arms pick up the. . .

       22                 Thank you Mr. Frankel, would you

       23      identify yourself, identify who's with you, and

       24      proceed in whatever order you feel is most

       25      appropriate.
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        2                 MR. FRANKEL:  Thank you, Councilman

        3      Cohen.  I'm Larry Frankel, the Executive Director

        4      of the American Civil Liberties Union of

        5      Pennsylvania.

        6                 With me here today is James D.

        7      Crawford, Esquire, who has in his lifetime been a

        8      prosecutor when Arlen Spector was the district

        9      attorney in this city.  And he is currently the

       10      president of the ACLU of Pennsylvania.

       11                 You have copies of the written

       12      testimony, which we are not going to read.  We are

       13      going to bring out what we believe are some

       14      salient points, and I'll ask Mr. Crawford to

       15      proceed first.

       16                 COUNCILMAN COHEN:  But you would like

       17      the written testimony to be incorporated for the

       18      record?

       19                 MR. FRANKEL:  Yes, I would.

       20                 COUNCILMAN COHEN:  It will be done.

       21                 Mr. Crawford, welcome.

       22                 MR. CRAWFORD:  Thank you, Councilman

       23      Cohen.

       24                 COUNCILMAN COHEN:  I think you're

       25      seeing me for the first time, but the beard --
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        2                 MR. CRAWFORD:  You're seeing me for the

        3      first time.

        4                 COUNCILMAN COHEN:  I think I'm seeing

        5      you for the first time with a beard, 'cause in my

        6      criminal defense days, I think met you on a number

        7      of occasions.  Weren't you with the district

        8      attorneys?

        9                 MR. CRAWFORD:  I was district attorney

       10      for seven and a half years.  I was chief of the

       11      appeals division and then the deputy for law.  I

       12      think I have a fair feel for the need that the

       13      Commonwealth -- the district attorney has for the

       14      ability to demand a jury trial.

       15                 Simply put, the system works.  There is

       16      no need for an ability to demand a jury trial.

       17      The district attorney has all the tools he needs

       18      or she needs to deal with any problems of judges

       19      who are unfair, if they perceive this to be true.

       20                 What concerns me also is that this is

       21      not a tough-on-criminals rule.  To be truly tough

       22      on criminals, you get speedy trials, honest

       23      witnesses, prompt punishment.  What this will give

       24      us instead is protracted trials, delays, lost

       25      memories, witnesses who aren't available.  And if
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        2      it gets draconian sentences for a limited number

        3      of people far down the road, that will do far less

        4      to be tough on criminals than a system that works

        5      as it worked at one time.  Criminal backlog is

        6      something that isn't needed, and this is going to

        7      give us a lot of that.

        8                 Also, this isn't just a burden on the

        9      system as a whole; I think it's a special burden

       10      on certain classes of people.  I'm concerned for

       11      the people -- and I think the people from the

       12      defender's office made these points, but the

       13      person who is very unpopular.  If I were a black

       14      man on trial in York County, I don't think I'd

       15      want a jury trial, for example.  I'll name names

       16      of counties.

       17                 If I were accused of a crime that was

       18      particularly heinous and particularly unpopular

       19      and perhaps the kind of thing that various

       20      political groups or religious groups decide to

       21      make a focus on and I'm going to have to be tried,

       22      I may not want a jury that has heard about how

       23      gays are bad or heard some other chant.

       24                 I may want a judge if I have a defense

       25      that is an absolute defense but is complex, I
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        2      might rather have a trial to a judge rather than

        3      finally have myself vindicated by the Supreme

        4      Court of Pennsylvania, if I'm lucky.

        5                 The group who's going to suffer most

        6      from this is the middle class, the people who pay

        7      their lawyers.  Because if you've got the public

        8      defender, the public defender will find ways to

        9      deal.  They won't change the charge to the

       10      defendant.  It will have a very bad effect on the

       11      public defender's office and its ability to work

       12      because they'll have longer trials.  But at least

       13      an individual defendant won't pay for it.

       14                 But if you're paying your own lawyer,

       15      and the Commonwealth decides they want a jury

       16      trial, you can't afford your lawyer.  You're

       17      invited to plead guilty and then you won't have to

       18      worry about a jury trial, or to pawn your car,

       19      borrow money, or otherwise stretch your family

       20      resources.

       21                 And this is where really a terrible

       22      burden on the middle class, the people who

       23      supposedly are, you know, the salt of the earth,

       24      they're us.  They're going to be victims.

       25                 And I cannot find great faith in the



                                                                202

        1            COMM. ON LAW & GOV'T - RES. NO. 980660

        2      fact that some prosecutor somewhere isn't going to

        3      say when the defendant comes in, says, I'm

        4      prepared to waive the jury trial.  He's going to

        5      say, Well, I'm not sure we are.  Shouldn't we talk

        6      plea-bargaining.  Maybe not the district attorney

        7      today, but this is an amendment to the

        8      constitution, and tomorrow's district attorney

        9      might very well do that, or a district attorney in

       10      some other county.  So find that troublesome.

       11                 And maybe what I find most troublesome,

       12      because I've been a lawyer more years than I can

       13      count, is that this seems to be part of an attack

       14      on the judiciary and its independence.  I had

       15      judges that I knew I was going to have a harder

       16      time in front of, I had judges where I knew my

       17      opponent was going to have a harder time in front

       18      of.  But when I was a defense lawyer, prosecutors

       19      felt this way; when I was a prosecutor, defense

       20      lawyers felt this way.  By and large, you're going

       21      to get a fair break, and it will average out.

       22                 When you start to focus and say, We've

       23      got to have a right to a jury trial because there

       24      are judges who won't do their duty, it's sending a

       25      message to the public that the judiciary isn't
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        2      doing its job.  It's going to be very much harder

        3      to get people to respect the judiciary, to respect

        4      the prosecution system.

        5                 One of the great things about a

        6      well-conducted prosecution is not that it manages

        7      to put somebody in jail; it's that it manages to

        8      convince the people of the city of Philadelphia

        9      and of the Commonwealth of Pennsylvania that

       10      they've got a fair system that's working.  And

       11      this threat to the judiciary posed here seems to

       12      me to be just one of those messages that says that

       13      we've lost faith in the fair system.  It's there,

       14      the judges are good, we should be opposing the

       15      amendment.

       16                 COUNCILMAN COHEN:  Thank you very much.

       17                 MR. CRAWFORD:  Thank you.

       18                 COUNCILMAN COHEN:  Mr. Frankel, please

       19      identify yourself for the record.

       20                 MR. FRANKEL:  I'm Larry Frankel,

       21      Executive Director of the American Civil Liberties

       22      Union of Pennsylvania.

       23                 I find it interesting for me to at

       24      least think about what I've heard both yesterday

       25      and today.  Yesterday, I was in Harrisburg, where
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        2      a number of the opponents of this constitutional

        3      amendment gathered for a press conference.

        4                 And though I did not see it reported in

        5      The Inquirer, I'd like to note that we were

        6      accompanied yesterday by a rather top former

        7      prosecutor in this state, former attorney general

        8      Ernie Preate.  Now, some would scoff, Well, he's

        9      been to prison, now he's changed his ways.  But I

       10      think it's interesting that he noted yesterday

       11      that in all the years he spent being a prosecutor,

       12      he never felt the need for this right.

       13                 You've just heard Mr. Crawford express

       14      his views as a former prosecutor.  And, as you

       15      pointed out earlier today, a current prosecutor,

       16      the prosecutor from Allegheny County, the second

       17      largest county in this state, is opposed to this

       18      amendment and doesn't need this procedural

       19      advantage.  It would be interesting to really find

       20      out why the prosecutors in the largest county in

       21      the state feel that they need it when the

       22      second-largest county doesn't perceive a problem.

       23                 And I think it's rather gratifying to

       24      see those who have spent many years in the system

       25      and who want to make sure the system is fair are
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        2      showing the courage to speak out against the

        3      amendment.

        4                 And I also want to point out that this

        5      isn't just about what goes on in criminal courts,

        6      and I think there was some reference to this

        7      earlier, particularly with the panel of witnesses

        8      representing some of the women's organizations.

        9      If we have more jury trials, then the court

       10      system's going to have to devote more resources to

       11      jury trials in criminal cases.  Where are they

       12      going to take those resources from?  From the

       13      civil courts and the domestic relations courts.

       14                 This will have an impact on the entire

       15      court system if there are many people who need

       16      justice in their personal injury case, in their

       17      child support case, in their child custody case,

       18      in their workplace discrimination case, and their

       19      case will be delayed if not denied.

       20                 And I think it's important that we keep

       21      in mind that we have an impact on the entire

       22      judicial system, and we can't let the prosecutors'

       23      desires drive the whole system and deprive

       24      everybody else who wants their day in court.

       25                 And related to that, I would like to
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        2      note that this is, in many ways.  A solution that

        3      may indeed be imposed on Philadelphia.  When the

        4      state legislature voted on this particular

        5      amendment, at least this session, when the state

        6      Senate voted on this amendment, of the seven state

        7      senators from the city of Philadelphia, only one

        8      favored the amendment.  The vote was 1

        9      Philadelphian for, 6 Philadelphians against.  In

       10      the House, although the proponents did better, it

       11      was still 9 members for and 17 members against.

       12                 Philadelphia will have probably the

       13      biggest impact.  We'll feel the biggest impact if

       14      this passes, and it wasn't the Philadelphia

       15      legislators who voted to put this on the ballot.

       16      It is what the legislators from the rest of the

       17      state decided to do.

       18                 And I know it will come as no surprise

       19      to you to learn that none of those legislators

       20      suggested that the Commonwealth of Pennsylvania

       21      would help pay the additional costs that

       22      Philadelphia will incur.  We can call this "an

       23      unfunded mandate."

       24                 And as a Philadelphian, not just as a

       25      lawyer and a civil libertarian, it is particularly
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        2      troubling that Philadelphia's own district

        3      attorney's office, the prime mover of this bill,

        4      couldn't convince Philadelphians, so they went and

        5      lobbied suburban and rural legislators to impose

        6      this particular solution.

        7                 I also would like to take the

        8      opportunity just to point out why one has to take

        9      with a grain of salt some of the stories that come

       10      out of the district attorney's office.  I saw that

       11      today, once again, there's a list of cases cited

       12      by the district attorney as examples of what

       13      indeed were wrong decisions by the judges.

       14                 And I've had an opportunity to do a

       15      limited amount of research on some of those cases.

       16      It's not always easy to track down more

       17      information.  And I will be handing out, at the

       18      conclusion of my testimony, a couple of letters

       19      that have come to my attention about a couple of

       20      those cases, which show that if you look at all of

       21      the facts, if you wait and hear from both sides

       22      and not just one side, that it doesn't seem the

       23      judge's decision was so unreasonable.

       24                 And I'm particularly troubled to see

       25      that despite my having pointed this out to Mr.
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        2      Tennis and him agreeing that it was a mistake to

        3      have this case included, that on the end of their

        4      list of cases, they have continued to list the

        5      case of Commonwealth versus Leon Williams, a case

        6      where they claim that a defendant purposely chose

        7      a judge to get a lenient decision.

        8                 I had an opportunity to speak with the

        9      attorney who tried that case, and I've got a copy

       10      of letter from that attorney.  In fact, it was the

       11      prosecutor in that case who first suggested that

       12      it be a non-jury trial, not the defendant.

       13                 The prosecutor was having the problem

       14      with his schedule so he wanted a non-jury case.

       15      The case got tried non-jury.  The main witness

       16      didn't testify as the prosecutor expected the

       17      witness to testify.  So the judge found

       18      third-degree murder instead of first-degree

       19      murder.  The judge imposed a lengthy sentence, not

       20      as much as a life imprisonment would be, but

       21      still, it was a substantial sentence.

       22                 Those facts are not included in the

       23      district attorney's recitation of facts.  And

       24      that, unfortunately, has become all too common in

       25      a war of anecdotes, that we get one side's and
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        2      people make up their minds before they're allowed

        3      to hear another side's version.

        4                 And if nothing else, maybe I could

        5      suggest at some point that this Council take a

        6      further look at the use apparently of Philadelphia

        7      tax dollars to continue to present one side of the

        8      cases to drive legislative matters.

        9                 Two further matters that are not in my

       10      testimony but I'd like to bring to your attention

       11      just because I was in Harrisburg when the lobbying

       12      occurred for this particular piece of legislation.

       13      On the day that the House of Representatives voted

       14      on this constitutional amendment, they first

       15      considered an amendment to the amendment that was

       16      offered.  And that amendment stated pretty much

       17      that the Commonwealth could not demand a jury

       18      trial if the victim did not want one; not if the

       19      defendant did not want one, but if the victim did

       20      not want one.

       21                 We heard then and we hear now that the

       22      prosecutors want to do this to bring justice to

       23      and for the victims.  However, if they're faced

       24      with a victim who, for whatever reason, because

       25      they don't want to tell their story in front of 12
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        2      people, because they want their trial to happen

        3      sooner rather than later, because they don't feel

        4      as hostile to the judge as the prosecutor, their

        5      wishes could be overridden by the district

        6      attorney.

        7                 And I commend Councilman Nutter for

        8      asking of Mr. Rosen, Well, what are you going to

        9      say to the victims who want juries when you can't

       10      provide them with juries because you don't have

       11      those kind of resources?

       12                 This isn't being done exclusively for

       13      the victims.  And it's appropriate that in certain

       14      cases, the prosecutor has the power either to

       15      demand a jury or to refuse to demand a jury,

       16      regardless of what the victim may want because

       17      there's other societal concerns.  But nobody

       18      should be fooled that this is being done just for

       19      the victims.  I think we saw who it's being done

       20      for.

       21                 And the competitiveness at which this

       22      is being approached should also be troubling.  In

       23      light of the competitiveness, I would also have

       24      you note that when the House of Representatives

       25      did vote on this bill on that particular day in
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        2      Harrisburg, there were probably a dozen to 15

        3      prosecutors from around the state lobbying the

        4      legislators for the bill, which they are entitled

        5      to do.  I am certainly not in a position to

        6      prevent them from exercising their right to

        7      petition the government.

        8                 But when I saw that kind of activity

        9      and recall that kind of activity, the claims that

       10      this will use very infrequently ring pretty

       11      hollow.  Why would you bring up that many people

       12      to twist arms on something you really don't intend

       13      to use very often.

       14                 I will just note that many years ago,

       15      when we went down the road of mandatory sentences,

       16      some of us were rather lone wolves crying out,

       17      There's going to be a problem later on, there's

       18      going to be a problem.  This isn't going to solve

       19      the crime problem, but it's going to create other

       20      problems.

       21                 And while there's some satisfaction in

       22      being able to say "I told you so" now many years

       23      later, there would be greater satisfaction to be

       24      heard earlier on that there are going to be

       25      problems, that the jury demands will be more
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        2      frequent, that the burdens on the court system and

        3      the deprivation on the rights of individuals will

        4      be substantial.  And we don't think the voters

        5      should ignore that.

        6                 Finally, and not solely in the context

        7      of this particular amendment, I would like to

        8      almost make a plea -- not a guilty plea -- but

        9      make a plea that somehow, we find a way to -- and

       10      I don't know that it's any of our faults, but to

       11      find a way to get the district attorney's office

       12      in this city to be more cooperative with the other

       13      agencies that have to function, to think more

       14      about what the impact on the courts and the

       15      prisons.

       16                 You had, you know, the head of the

       17      courts here, you had Miss Granlund here on behalf

       18      of the administration, you've got other people who

       19      are involved in the criminal justice system, and

       20      it doesn't seem there's any talking, that one side

       21      is in here demanding something, and everybody else

       22      is fighting as hard as they can to resist it.  And

       23      we have to promote more cooperation in looking for

       24      solutions to some significant problems with how

       25      the city is going to pay for a justice system that
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        2      is fair to defendants and fair to victims.

        3                 And I continue to be distressed that in

        4      many cases, the prosecutors of this city don't

        5      seem to want to play a part in trying to solve

        6      some of the problems but seem to want to aggravate

        7      some of problems.

        8                 And that concludes my remarks.  And if

        9      you have any questions or if your colleagues have

       10      questions, we'll be happy to try and answer them.

       11                 COUNCILMAN COHEN:  Well, I would like

       12      to make an observation and then have either or

       13      both of you respond or not respond.

       14                 I think it's important for people to

       15      consider these things from a nonpartisan point of

       16      view.  And I think the effort of the witnesses

       17      here has been to do that.

       18                 But I have list before me of how the

       19      Philadelphia representatives to Harrisburg voted

       20      when this matter came before the state

       21      legislature.  Of the -- there are six Republicans

       22      in the Senate and in House.  One is in the Senate

       23      and five are in the House from Philadelphia.

       24                 Every one of the Republicans voted yes

       25      on the amendment.  Of the Democrats -- there were,
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        2      between the Senate and the House, 23

        3      representatives from Philadelphia.  The vote was,

        4      among the Democrats, was 19 to 4 no-vote.

        5                 It seems to me that just as certain

        6      things happening in Washington were determine on

        7      the basis of a partisan vote, there seems to be

        8      every element here of political partisanship,

        9      which, to me, raises the concern that the issue is

       10      being addressed politically and not on a

       11      nonpartisan.

       12                 Now, do any of you have any response?

       13      I'm just struck that not a single Republican

       14      representing the city of Philadelphia, and they're

       15      the ones who, on budgetary matters, scream the

       16      loudest at the thought of any possible increased

       17      burden.  Yet each of them voted to apparently

       18      bring us to a situation where, as Miss Granlund

       19      testified before, the city is very, very concerned

       20      from a financial point of view, let alone other

       21      issues.

       22                 Do either of you have any comments?

       23      Mr. Crawford.

       24                 MR. CRAWFORD:  Can I give you an

       25      anecdote?  I've been a Republican since I first
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        2      voted for Dwight Eisenhower.  I was a prosecutor

        3      in an office run by a Republican.  And you asked

        4      somebody how they were going to vote on this

        5      amendment.  I can tell you, I'm going to be on an

        6      absentee ballot, and I've already voted against

        7      it.

        8                 So that whatever the legislators may be

        9      doing, there are Republicans of good sense and

       10      good will who are opposed to the amendment, and I

       11      would hope that the City Council will urge more

       12      people to be so.

       13                 COUNCILMAN COHEN:  Well, that's a very

       14      encouraging statement you made.  But could I

       15      suggest to you that you might be in touch with the

       16      Philadelphia Republican representatives to tell

       17      them that maybe they're out of touch with how

       18      people in Philadelphia feel.

       19                 Yes, Mr. Frankel?

       20                 MR. FRANKEL:  I would like to point out

       21      two things.  Once you get outside of Philadelphia,

       22      there were Republicans who voted against the

       23      proposals.

       24                 COUNCILMAN COHEN:  Well, that's

       25      encouraging, too.
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        2                 MR. FRANKEL:  Maybe it will be

        3      satisfying to you that both of the Jewish

        4      Republicans in the legislature voted against it.

        5                 COUNCILMAN COHEN:  I appreciate it.

        6                 MR. FRANKEL:  There were many who, I

        7      think everybody would agree, are very conservative

        8      Republicans who opposed the amendment because they

        9      don't believe you tinker with the constitution.

       10      And so I don't think it's entirely partisan.

       11                 What I think may be more relevant for

       12      Philadelphia rather than the partisan breakdown is

       13      to note that on this issue, as on many of the

       14      crime-related issues, all of the members of the

       15      Philadelphia delegation who are African-American

       16      or Latino, who represent, in many cases, the

       17      highest number of the victims of crime, voted

       18      against this proposal and voted against other

       19      proposals because they know that the victimization

       20      that goes on in their communities is not going to

       21      be solved by these kinds of solutions and will

       22      only further victimize their communities.

       23                 And what is particularly, I guess,

       24      troubling to me, especially in light of the fact

       25      that the previous Tuesdays, the last two Tuesdays
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        2      I attended hearings at the Philadelphia Commission

        3      on Human Relations on the issue of race and the

        4      criminal justice system, and except for the public

        5      defenders and other kinds of folks, you didn't

        6      find the courts or the district attorneys really

        7      participating in that process.

        8                 There is this disconnect.  There is

        9      this alienation.  And I think we, you know -- you

       10      know, we need to look for ways to almost force

       11      some of the players in the system to start

       12      addressing those kinds of issues and those kinds

       13      of problems.  Because if we continue to let the

       14      distrust between minority communities and the law

       15      enforcement communities fester, we will only, you

       16      know, have a worsening crime situation because of

       17      the lack of cooperation, the lack of consent, the

       18      lack of trust in the system.

       19                 So I think that the breakdown on those

       20      kinds of lines is more troubling to society than

       21      even the breakdown on partisan lines.

       22                 COUNCILMAN COHEN:  Well, as a friend,

       23      not in my role as a Councilmember, I'd like to

       24      suggest to Mr. Crawford particularly what might be

       25      a suitable ad saying that although all the
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        2      Republican representatives voted no, there are

        3      many Republicans who feel differently and who

        4      joined with minority groups, all groups, in

        5      opposition to the amendment.

        6                 I just think it's so important on these

        7      issues that we get away from partisanship, and I

        8      would not like to see this go on a party-line vote

        9      in Philadelphia, even though the Democrats

       10      overwhelmingly would win if it were on that basis.

       11      I just think it's important that those of us that

       12      have some influence try to get voters to think on

       13      an issue base rather than on a partisan basis.

       14                 Are there any questions?  Councilman

       15      Nutter?

       16                 COUNCILMAN NUTTER:  Very briefly.

       17                 COUNCILMAN COHEN:  I know that's

       18      dangerous to ask you.

       19                 COUNCILMAN NUTTER:  Yeah, it is,

       20      definitely.

       21                 Not so much a question, but, Mr.

       22      Crawford, I was struck by your testimony when you

       23      talked about the impact of this on middle class

       24      citizens who will, in essence, pay their

       25      attorneys.
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        2                 I was left with the impression, from

        3      your testimony and description, that this effort

        4      to, in the DA's words, get this right for the

        5      Commonwealth, sounds like it could be a tool to

        6      actually almost grind people down and win a war of

        7      attrition against people who have been charged

        8      and, I mean, just win the case because they can't

        9      afford a certain level of representation or

       10      justice versus, again, what the resources are of

       11      the district attorney's office.

       12                 Could you --

       13                 MR. CRAWFORD:  I think that's true in a

       14      lot of ways.  It starts with the individual who

       15      can't take a jury trial.  It may be an individual

       16      who can't take a jury trial because he or she is

       17      unpopular and a jury is likely to behave badly, or

       18      because they're lower middle class, middle class

       19      and they can't afford a jury trial.

       20                 It grinds on in the fact that a judge

       21      who is constantly told by the DA every time a case

       22      shows up in front of him or her in some class of

       23      cases or a lot of cases, I'm going to demand a

       24      jury trial, I'm not going to sign the waivers.

       25      You're putting pressure on that judge to say, All
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        2      right, look, yeah, I'll impose bigger sentences or

        3      I'll find more people guilty.

        4                 The district attorney has a duty to

        5      assure fairness.  You know, a defense lawyer goes

        6      for broke.  It's his or her job to do the best for

        7      the client.

        8                 COUNCILMAN NUTTER:  To vigorously

        9      defend the client, right.

       10                 MR. CRAWFORD:  But for the district

       11      attorney, it's to ensure fairness, and the

       12      district attorney has enough weapons to ensure

       13      fairness now.  The district attorney doesn't have

       14      a right to a jury trial any more than a defendant

       15      has a right to a non-jury trial.  But if a

       16      defendant waives his right to a jury trial, that

       17      shouldn't be any of the district attorney's

       18      business.  That's the judge's business.

       19                 Actually, just out of the curiosity, I

       20      realize that, by the way, the district attorney

       21      had to sign waivers when I was a prosecutor.  I

       22      also realized that in my office, as far as I know,

       23      nobody ever thought you had a choice.  It was just

       24      like the way of clerk of City Council signs things

       25      to say that they've been tasked signed it.
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        2      Somebody handed you the jury trial waiver, and you

        3      signed it.

        4                 What troubles me is this is plainly a

        5      right to demand a jury trial which is going to be

        6      exercised, and it's going to be exercised to

        7      accomplish something -- to affect the defendants,

        8      to affect their ability to have counsel, or to

        9      affect the judges they're heard before.  That's

       10      all I can believe.

       11                 COUNCILMAN NUTTER:  Okay, thank you.

       12                 Thank you Councilman.

       13                 COUNCILMAN COHEN:  All right, thank you

       14      very much.

       15                 Now, that completes the lists of

       16      persons for whom I have names and organizations

       17      who wish to testify.  I understand there are other

       18      persons present who wish to be heard, and I would

       19      ask those who wish to be heard to come forward and

       20      occupy these seats.  If there are more than four,

       21      we'll get additional chairs, if not. . .

       22                 (Three private citizens come forward.)

       23                 COUNCILMAN COHEN:  Mr. Crawford, it was

       24      especially good to see you again after many, many

       25      years.  I wish my beard were as full as yours.
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        2      I'm very envious.

        3                 MR. CRAWFORD:  Thank you, Councilman.

        4      I feel I'm in good company.

        5                 COUNCILMAN COHEN:  Thank you.

        6                 Please identify yourself for the

        7      record, give your name and your address.  You can

        8      give it; you don't have to give an exact address

        9      if for any reason you don't you wish.  If you wish

       10      to, we'd be very happy to have it so that we can

       11      communicate with you further in the event there's

       12      anything further.

       13                 MS. KOCHER:  Thank you, Mr. Chairman.

       14      My name is Carris Kocher.  I live at 836 Concord

       15      Road, Concordville, in Delaware County.

       16                 I read in yesterday's paper about the

       17      hearings this morning and was concerned that such

       18      a momentous matter was going on and it didn't

       19      appear that I would have the opportunity to come

       20      down.  I was glad for a phone call from friends

       21      this morning who the chambers advised that public

       22      comment off the cuff would be allowed afterward.

       23                 And I do appreciate the Philadelphia

       24      Council here allowing me, from Delaware County, to

       25      address these matters.
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        2                 I have been, since 1991, the founder

        3      and chairman of the Bill of Rights Bicentennial

        4      Committee, and we were the first to begin an

        5      annual commemoration on the anniversary each year

        6      of the adoption of the Bill of Rights, which is

        7      December the 15th.

        8                 These matters are of great concern to

        9      me.  It's not a matter of my profession, it's not

       10      a matter of my employment, it's not a matter of

       11      party; it's a matter of great deep concern as an

       12      American grateful for what was done in this city

       13      and throughout this country 222 years ago.

       14                 You might call me an American

       15      constitutional puritan as far as politics goes and

       16      matters of government.  I find myself today in

       17      agreement and in disagreement with various things

       18      said by persons on both sides of the issue.

       19      However, it is such a serious matter to tamper

       20      with the constitution.  And as has been pointed

       21      out in many places, we were hoping and longing for

       22      a public forum and for the general public, despite

       23      their lack of interest, to at least be informed

       24      that such weighty matters were on the ballot in a

       25      way that would bring it forcefully to their
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        2      attention.

        3                 This is a very serious matter to change

        4      the constitution.  And as someone pointed out,

        5      there have been three amendments already passed so

        6      quickly, and those horrified me with the

        7      percentages with which they were adopted with so

        8      little thought and discussion from the general

        9      public.  It seems to me that they have determined

       10      to have fun and to turn all considerations of

       11      political matters over to an elite party or to a

       12      select group of people.  And the average citizen,

       13      frankly, to my great sorrow, does not want to be

       14      bothered.

       15                 Speaking of rights and in the

       16      Pennsylvania constitution, both in the

       17      declaration, the preamble and in the Declaration

       18      of Rights.  Speaking very much in the same

       19      language as our Declaration of Independence and

       20      our American Bill of Rights, does it not say in

       21      our declaration that men are endowed by their

       22      creator with certain inalienable rights?

       23                 Rights are something that belong to

       24      individual citizens and to the commonality of the

       25      people as a civil body politic.  And the purpose
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        2      of our Bill of Rights is very notorious to be a

        3      restraint upon government agencies, however well

        4      intended for the moment, to prevent an altering of

        5      things that might appear beneficial in the short

        6      term but horrible in the long term.

        7                 And tyranny always takes advantage of

        8      sometimes a created situation but whatever is

        9      occurring, in order to increase the power of the

       10      governing bodies and to lessen the rights of the

       11      people.

       12                 It is of great concern to me the manner

       13      in which our Bill of Rights, blessed document that

       14      is, has been manipulated by rewriting the

       15      dictionary to cover things that it was never

       16      originally intended to cover -- such as lewdness,

       17      pornography, or profanity and blasphemy.  The Bill

       18      of Rights was not given to us and purchased with

       19      such sacrifice and blood and labor in order that

       20      people might have a liberty to speak filthy or to

       21      curse God to his face.  That's not what it was

       22      for.

       23                 Nevertheless, I still hold it dear.

       24      And I'll take the Ten Commandments in one hand and

       25      Bill of Rights in the other, and between those
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        2      two, we can maintain civil society, a civil

        3      society.

        4                 The Commonwealth.  The very word means

        5      a republican form of government -- not as in party

        6      politics by no means, but as in a representative

        7      government which secures the rights and liberties

        8      and property of the people, it's citizens -- we,

        9      the people.

       10                 One gentleman here spoke of the

       11      independence of the judiciary, and that is

       12      necessary in our system of checks and balances.

       13      The independence of the judiciary is critical.

       14      However, I find that generally speaking, in

       15      criminal cases, that is true.  I say "generally

       16      speaking."

       17                 There are some instances, exceptions

       18      well known, one of which was recently a national

       19      discussion with a Philadelphia judge who was

       20      proposed for a federal seat on the bench.  There

       21      was much outcry against that because of the

       22      reputation which that judge acquired for their own

       23      self by their conduct in the courtroom and their

       24      decisions.

       25                 However, I will point out here, that in
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        2      instances where it is a citizen in a tax case or a

        3      citizen dealing with presumed prerogatives of

        4      government beyond its legitimate constitutional

        5      powers, there is very little hope in the

        6      Commonwealth and most states of finding a judge

        7      who will rule according to the sound principles

        8      he's sworn to uphold rather than arbitrary power.

        9      And we do have a good deal of arbitrary power

       10      loose in the country, and that is a matter of

       11      great concern.

       12                 On the other hand --

       13                 COUNCILMAN COHEN:  May I ask you to

       14      kind of bring your discussion to an end, and if

       15      your discussion points to a conclusion with

       16      respect to these amendments, to give us that

       17      information for the record.

       18                 MS. KOCHER:  Yes, sir, thank you.

       19                 COUNCILMAN COHEN:  If you choose to --

       20      that's entirely up to you.

       21                 MS. KOCHER:  In the matter of the

       22      questioning of persons who were speaking here

       23      pertaining to who is the particular judge in this

       24      or that, may I say that broadly speaking, we have

       25      individuals in our country, throughout the whole
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        2      country in various communities, who decide things,

        3      if I may use the term, on a tribal mentality

        4      rather than a national soul in pursuit of

        5      justice.

        6                 And if someone of their particular

        7      group of people, however they wish to define

        8      themselves, is brought to trial, a jury of their

        9      peers is determined to, it seems, and has been

       10      admonished by their leaders to find some way to

       11      let that person off by trial by jury.  Never mind

       12      the evidence; we're going to right wrongs in

       13      individual cases.  This is a great breach of

       14      justice.  However, though that community will bear

       15      the consequence of those individuals returning to

       16      their neighborhood.

       17                 And on the matter of judges and being

       18      elected, that community has the kind of judge that

       19      they want.  If they want a judge who's easy on

       20      crime, who's going to return their neighbor who

       21      committed a crime against the neighbor on the

       22      other side of them, then they will get those

       23      criminals returned to their neighborhood.

       24                 It is a very limited discussion for

       25      such a serious matter, and I cannot see how a
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        2      right can be possessed by an office or a branch of

        3      government.  They're there to protect the rights

        4      of the citizens under that government.

        5                 COUNCILMAN NUTTER:  Mr. Chairman, may I

        6      ask one question, please?

        7                 COUNCILMAN COHEN:  Yes.

        8                 COUNCILMAN NUTTER:  Thank you.

        9                 Ma'am, I'm sorry, I didn't catch your

       10      name.

       11                 MS. KOCHER:  Carris Kocher.

       12                 COUNCILMAN NUTTER:  Okay.  Ma'am, are

       13      you in favor of the proposed amendment?

       14                 MS. KOCHER:  Absolutely not.

       15                 COUNCILMAN NUTTER:  Or are you against

       16      the amendment?

       17                 MS. KOCHER:  I am against it.

       18                 COUNCILMAN NUTTER:  Okay, thank you

       19      very much for your testimony.

       20                 COUNCILMAN COHEN:  Thank you and would

       21      you then proceed.

       22                 MS. GEORGE:  Donna George, from

       23      Delaware County.  Thank you for having me here.

       24                 I just would like to say yes and amen

       25      to what Mrs. Kocher said about the Ten
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        2      Commandments.  And we have these laws -- we had

        3      them in our courtrooms.  And in the beginnings of

        4      this country which made it great.

        5                 And I suggest if we had capital

        6      punishment, I always find that the ones in

        7      authority always want to put a Band-Aid, a bandage

        8      on a problem instead of getting to the root and

        9      digging it out.  This is another Band-Aid that is

       10      not going to work.  It's not going to get out the

       11      cancer.

       12                 COUNCILMAN NUTTER:  And so your

       13      position,  Miss George, on the proposed amendment?

       14        Are you in favor of it or are you opposed to it?

       15                 MS. GEORGE:  Opposed, Mr. Nutter.

       16                 COUNCILMAN NUTTER:  You're opposed.

       17      Thank you.

       18                 MS. GEORGE:  And I have Representative

       19      Sam Roher's guest view in our local paper that I

       20      brought with me, and I'd like to give you a copy.

       21                 COUNCILMAN NUTTER:  Good, thank you,

       22      we'd love to have it.

       23                 COUNCILMAN COHEN:  Well, we would like

       24      to have it.  Would the sergeant-at-arms take the

       25      paper.



                                                                231

        1            COMM. ON LAW & GOV'T - RES. NO. 980660

        2                 COUNCILMAN NUTTER:  Sir, do you have

        3      testimony?

        4                 COUNCILMAN COHEN:  Sir, go ahead and

        5      identify yourself for the record.

        6                 MR. DENNISON:  William Dennison, from

        7      Springfield Township, in Delaware County.  And I

        8      bring a citizen's viewpoint as well.

        9                 Not long before William Penn, founder

       10      of Pennsylvania, was charged and tried in his

       11      native England for preaching in the streets, and

       12      he had a brave jury who suffered imprisonment by

       13      the judge in order to maintain their not-guilty

       14      and set William Penn free, who eventually came

       15      over here.

       16                 In England today, efforts are now under

       17      way toward the total abolition of the people's

       18      right to trial by jury.  I don't think people are

       19      aware of that.  The right to a trial by jury is

       20      our -- perhaps our last peaceful bastion of

       21      defense against unjust prosecution.  And we, the

       22      people, enjoy precious, God-given rights to help

       23      guard against transgressions by those in

       24      possessions of delegated authority.  And this is

       25      reiterated in Section 25 of the Declaration of
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        2      Rights.

        3                 As Mrs. Kocher said, artificial beings,

        4      such as the Commonwealth, can't have right as we

        5      do.  And this proposed amendment is a dangerous

        6      encroachment on our supposedly indefeasible

        7      rights.  And it is a disgrace that it is being

        8      reduced to as low as economic arguments about case

        9      backlogs and fiscal budget constraints in the

       10      courts.  I agree with the comments -- Councilman's

       11      remarks that this diminish the accused's rights.

       12                 So, in summary, the Commonwealth cannot

       13      have rights as we, the people, do.  And has anyone

       14      noticed any rights granted to the Commonwealth in

       15      the entire Declaration of Rights?  I see none.

       16                 Our legislators should never have

       17      allowed this to go forward.  It's as simple as

       18      that.  I am against this amendment and the other

       19      amendment as well.

       20                 COUNCILMAN NUTTER:  Thank you.

       21                 COUNCILMAN COHEN:  Thank you.  Thank

       22      you all for coming and for having the patience.

       23                 MS. KOCHER:  I have one comment.

       24                 COUNCILMAN COHEN:  Go ahead.

       25                 MS. KOCHER:  You spoke of the
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        2      circumstances in England, and there was reference

        3      made earlier by the District Attorneys Association

        4      to the common law.  There was much in the

        5      Commonwealth that was carried over, and rightly

        6      so, to our American laws and institutions.

        7      However, that being a monarchy with it being an

        8      elected parliament, nevertheless, there were many

        9      elements that were acknowledged early on which

       10      were appropriate to a monarchy that are not

       11      appropriate to a republic, or a self-governing

       12      people, this being one.

       13                 COUNCILMAN NUTTER:  Thank you.  We'd

       14      like it to stay that way too.

       15                 COUNCILMAN COHEN:  Thank you very much.

       16                 MS. KOCHER:  Thank you.

       17                 MR. DENNISON:  Thank you, gentlemen.

       18                 COUNCILMAN COHEN:  The committee will

       19      now stand in recess for about two minutes to have

       20      a public meeting on the action the committee will

       21      recommend.

       22                 (Committee stands in recess, then

       23      reconvenes.)

       24                         -   -   -

       25                 COUNCILMAN COHEN:  The public hearing
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        2      of the Committee on Law and Government is now

        3      resuming.  It had been recessed until 2 o'clock.

        4      It's shortly after that.

        5                 Are there any other witnesses to be

        6      heard?

        7                 (No response.)

        8                 COUNCILMAN COHEN:  There being none, I

        9      declare the public hearing adjourned.

       10                         -   -   -
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        2                 COUNCILMAN COHEN:  I now open a public

        3      meeting of the Law and Government Committee with

        4      respect to the action that the committee may wish

        5      to take.

        6                 There's a quorum present.  Councilman

        7      Nutter to my left, Councilman Ortiz also to my

        8      left.  To my right, Councilwoman Blackwell,

        9      Council Rizzo.  I am David Cohen.

       10                 There are five members of an

       11      eight-member committee, all of whom have had

       12      notice that a public meeting would take place

       13      following the public hearing.

       14                 COUNCILMAN NUTTER:  Mr. Chairman?

       15                 COUNCILMAN COHEN:  The Chair recognizes

       16      Councilman Nutter.

       17                 COUNCILMAN NUTTER:  Mr. Chairman, I

       18      would like to make a motion at this point with

       19      regard to the testimony and the discussion that

       20      took place during the public hearing, if that is

       21      in order.

       22                 COUNCILMAN COHEN:  Proceed.

       23                 COUNCILMAN NUTTER:  Thank you.

       24                 Mr. Chairman, I move that the City

       25      Council Committee on Law and Government request
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        2      that the full Council recommend to the citizens of

        3      Philadelphia, based on the testimony that we

        4      received on Resolution No. 980660, that a

        5      recommendation go to the citizens of Philadelphia

        6      for a no-vote on ballot questions number 1 and 2.

        7                 COUNCILMAN COHEN:  Is there a second?

        8                 (Duly seconded.)

        9                 COUNCILMAN COHEN:  Is there any

       10      discussion on the motion?

       11                 Councilman Rizzo?

       12                 COUNCILMAN RIZZO:  Councilman

       13      Longstreth voted yes.

       14                 COUNCILMAN COHEN:  Well, we'll count

       15      his vote.  Technically, we're not supposed to but

       16      I told him that we would count his vote 'cause he

       17      could not be here.

       18                 COUNCILMAN RIZZO:  Well, I'm consistent

       19      with that.  I would also go with --

       20                 COUNCILMAN COHEN:  Well, I haven't

       21      called the vote yet.

       22                 COUNCILMAN RIZZO:  I just wanted to

       23      make sure that we understood that.

       24                 COUNCILMAN COHEN:  There being no

       25      discussion, I will call the votes, please say aye.
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        2                 COUNCILMAN NUTTER:  Was there a second

        3      on the motion?

        4                 COUNCILMAN COHEN:  Yes.  Who seconded

        5      it?

        6                 COUNCILWOMAN BLACKWELL:  Ortiz and

        7      Blackwell.

        8                 COUNCILMAN COHEN:  Ortiz and Blackwell

        9      both seconded it.

       10                 All right, those in favor, please say

       11      aye.

       12                 The ayes consist of Councilman Nutter,

       13      Councilman Ortiz, Councilman Cohen and

       14      Councilwoman Blackwell.

       15                 The nays?

       16                 COUNCILMAN RIZZO:  No.

       17                 COUNCILMAN COHEN:  Councilman Rizzo,

       18      and before he left the hearing, Councilman

       19      Longstreth, he stated that he was in favor of

       20      these amendments, so we can assume that he would

       21      vote no were he here today.

       22                 The committee's action, then, is to

       23      request the full Council to take action this

       24      Thursday at the Council meeting.  And as the

       25      chairman of the committee, I will obey the
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        2      distributions of this committee.

        3                 Thank you.  The public meeting is now

        4      concluded.  Thank you all for your courtesy and

        5      cooperation.

        6                 (Adjourned at 2:21 p.m.)
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